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Court of Appeals of the District of Columbia
No. 4849.

Brown Lumber Company, Inc.,

Appellant,

VS.
Commissioner of Internal Revenue.

1

Docket 12703.

i

I

Traverse City, Michigan, Pe¬
titioner,

Brown Lumber Company,

v.
Commissioner of Internal Revenue,

Respondent.
I

For the taxpayer: Frank E. Seidman, C. P. A., Jacob S.
Seidman, Esq.
For the ComnPr: Orris Bennett, Esq., W. F. 0ibbs, Esq.
I

Docket Entries.
i

1926.
Mar. 22.
“
26.
“
26.
May 19.
June 9.
1927.
May 27.
July 15.
“

19.

“

20.

Petition received & filed.
Copy of petition served on Solicitor, j
Notification of receipt mailed taxpayer.
Answer filed by Solicitor.
Copy of answer served on taxpayer. Assigned to
General Calendar.
j
Hearing date set Aug. 10,1927 at Roonl 220, Fed¬
eral Bldg., Grand Rapids, Michigan;
Motion to amend embodying amendment filed by
taxpayer.
Copy served & hearing date set 8-10-27 at Grand
Rapids, Mich.
Copy of amended petition served on Gi C.
i

1—-4.849#

o
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Aug.

1. Application for subpoena of David II. Blair filed
by taxpayer.
44
2. Subpoena issued. Subpoena served 8-4-27.
44
12. Hearing had before Mr. Seif kin on merits.
Briefs due 10-15-27. Stipulation filed.
Sept. 2. Transcript of hearing 8-12-27 filed.
44
30. Memorandum brief hied by G. C.
Oct. 13. Brief hied by taxpayer.
Dec. 20. Findings of fact & opinion rendered (Mr. Seifkin). Judgment will be entered on 15 days
notice, Rule 50.
1928.
Jan. 13. Motion for redetermination hied by G. C.
44
19. Notice allowing taxpayer until 2-8-28 to hie set¬
tlement for hearing 2-16-28. Failure to do so
hearing set 2-13-28.
Feb. 13. Hearing had before Mr. Smith on settlement
under Rule 50. Not contested. Assigned to
Mr. Seifkin for order.
44
17. Order of redetermination entered.
Aug.
1. Petition for review with assignment of error &
stipulation of venue. Court of Appeals of
D. C. Filed by taxpayer.
44
1. Praecipe hied by taxpayer.
44
2. Proof of service of petition for review & praecipe
hied.
Now, September 25, 1928, the foregoing Docket Entries
certihed from the record as a true copy.
[Seal U. S. Board of Tax Appeals, 1924.]
i
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B. D. GAMBLE,
Clerk, U. S. Board of Tax Appeals.

United States Board of Tax Appeals.
Docket No. 12703.

Appeal of Brown Lumber Company, of Traverse City, Mich.
Petition.
Filed March 22, ’26.
The above-named taxpayer hereby appeals from the de¬
termination of the Commissioner of Internal Revenue set
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forth in his deficiency letter (IT :CA:2223-5-60lj)) dated
February 5, 1926, and as the basis of its appeal sets forth
the following:
1. The taxpayer is a Michigan corporation with its princi¬
pal place of business at Traverse City, Michigan. |
2. The deficiency letter (copy of which is attached) is
dated February 5,1926, and states a deficiency for: the year
1920 of $7,774.94.
j
3. The taxes in controversy are income and profits taxes
for the calendar year 1920 and are less than $10,000.00, to
wit, $7,342.36.
I
4. The determination of tax contained in said deficiency
letter is based upon the following errors:
(a) In computing taxable income for the year! 1920 the
Commissioner failed to allow losses incurred in connection
with two purchases of lumber made during the year 1920,
which lumber at the close of the vear 1920 had a fair value
less than the actual cost thereof.
5. The facts upon which the taxpayer relies as the basis
of its appeal are as follows:
3
(a) The Brown Lumber Company has been since
its organization engaged in the business Of buying,
selling and producing lumber and lumber products. Losses
covering two purchases of lumber made during! the year
1920 are herein involved: one, a purchase made under date
of March 15, 1920, from A. M. Chesbrough of Thompson,
Michigan, and the other made under date of February 10,
1920, from the White Marble Lime Company of Manistique,
Michigan.
The facts with reference to the purchase of A.lM. Ches¬
brough are as follows:
On March 15, 1920 the taxpayer entered into ^n agree¬
ment with A. M. Chesbrough, in which the latter sold a
certain lot of lumber that was in pile at his mill at Thomp¬
son, Michigan, to the taxpayer, and in addition thereto the
taxpayer was to acquire all of the 1920 cut of the seller
of certain types and classes of lumber. An exception, how¬
ever, was made in connection with the acquirement of all
of the cut for the season in the case of the No. 3 Common
Beech and Maple, in which case 400 M ft. were reserved by
the seller.

4
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Shipments were made from time to time by the seller of
the lumber above acquired during the year 1920. However,
all of the lumber had not been shipped as of December 31,
1920, there remaining in pile in the yard at Thompson,
Michigan, the following lumber covered by the purchase
agreement:
180
4
75
120

M
M
M
M

feet
feet
feet
feet

4/4
5/4
8/4
4/4

#3
#3
#3
#2

Hardwood.
Beech.
Beech & Maple.
Common & Better Maple.

All of the above lumber was piled in the yards at Thomp¬
son, Michigan at the end of the year 1920, and was speci¬
fically marked as having been sold to the Brown Lumber
Company.
On or about December 29, 1920, A. M. Chesbrough ren¬
dered an invoice to the taxpayer in the amount of $19,025.00 to cover the lumber in pile at the Thompson yards
as of that date above detailed, which invoice was entered
upon the books of the taxpayer as a liability as of Dec¬
ember 31,1920. In addition invoices dated August 12,1920
and August 18, 1920 were rendered in the amounts of $1,405.16 and $1,062.62 respectively, thus totaling $21,492.62.
4
On January 11, 1921 the following notes were
given to A. M. Chesbrough in settlement of the above
purchase:
1
1
1
1
1
1
1
1

note
note
note
note
note
note
note
note

for.i. $2,500 00, due April 11, 1921.
for.i. 2,500 00, due April 16, 1921.
for. . 2,500 00, due April 21, 1921.
for... 2,500 00, due April 26, 1921.
for. 2,500 00, due May
1, 1921.
for . 2,500 00, due May
6, 1921.
for . 4,025 00, due May 11, 1921.
for
. 2,467 62, due May 11, 1921.
Total. $21,492 62

As at December 31, 1920 the market price of the lumber
covered bv the purchase from A. M. Chesbrough, and which
was included in the inventory of the taxpayer, was $9,043.00.

f*
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0

The difference between the cost of the lurubeij in pile in
the yards of A. M. Chesbrough of $9,025.00, and the market
value thereof of $9,043.00, or $9,982.00 was claimed as a
loss sustained by the taxpayer during the taxable year 1920
when taking its inventory as of that date, which loss the
Commissioner disallowed in its entirety.
The facts with respect to the White Marble Lime Com¬
pany transaction are as follows:
j
On February 10, 1920, the Brown Lumber! Company
entered into a contract with the White Marble Lime Com¬
pany for the purchase of 4,000,000 ft. of box lumber. This
quantity of lumber was the estimated entire cut of the
White Marble Lime Company’s mill for the year 1920.
On September 16, 1920, the White Marble Lime Company
advised the Brown Lumber Company that because of
strikes, etc., they estimated that the 1920 cut Would be in
the neighborhood of 2,500,000 ft. instead of the 4^000,000 ft.
ordered.
On December 31,1920 all of the lumber in the yard of the
White Marble Lime Company was the lumber covered by
the contract of February 10, 1920, and such lumber was
marked “Sold to Brown Lumber Company”.
Under date of December 30,1920 an invoice in the amount
of $70,601.80 was rendered by the White Marble Lime Com¬
pany to the Brown Lumber Company for the lumber in pile
in the yards of the White Marble Lime Company as at
December 31, 1920, which invoice was entered upon the
books of the taxpayer as a liability as at December 31,1920.
As of December 31,1920 the taxpayer included the
5
lumber in the yards of the White Marble Lime Com¬
pany in its own inventory at the market value
thereof, i. e. $50,429.85, and claimed the difference between
the cost of the lumber purchased and the fair market value
thereof, or $20,171.95, as a loss sustained during the year,
which loss the Commissioner disallowed in its entirety in
computing the deficiency herein in question.
6. The taxpayer in support of its appeal relies upon the
following propositions of law:
{a) Losses sustained during the year and nbt compen¬
sated for by insurance or otherwise are deductible in com¬
puting taxable income.
•>

6
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In determining taxable income for the year 1920, inven¬
tories may be taken on the basis of cost or market, which¬
ever is lower. A loss sustained because of the market value
of items in an inventory being lower than cost, is a proper
deduction in computing taxable income.
Wherefore the taxpayer respectfully prays that this
Board mav hear and determine its appeal.
FRANK E. SEIDMAN,
Accountant for Taxpayer.
6

State of North Carolina,

County of Buncombe, ss:
Mr. W. W. Parr, being duly sworn, says that he is the
President of the Brown Lumber Company, the taxpayer
named in the foregoing petition, and as such is duly author¬
ized to verify the foregoing petition; that he has read the
said petition, or had the same read to him, and is familiar
with the statements therein contained, and that the facts
therein stated are true, except such facts as are stated to
be upon information and belief, and those facts he believes
to be true.
W. W. PARR.
Sworn to and subscribed before me this 18th day of
March, 1926.
[seal]
ALTON H. ROBINSON,
Notary Public.
Commission expires 7/27/27.
7

Treasury Department, Washington.
Office of Commissioner of Internal Revenue.
IT :CA :2223-5-60D.

Brown Lumber Company,

Traverse City, Michigan.
Sms:
The determination of your income tax liability for the
year 1920, as set forth in office letter dated December 23,
1925, has been changed as a result of your letter of Decem¬
ber 29, 1925, to disclose a deficiency in tax amounting to

BROWN LUMBER CO. VS. COMMR. OF INT. REV.

$7,774.94. The adjustments made are shown in detail in the
attached statement.
In accordance with the provisions of Section 274 of the
Revenue Act of 1924, you are allowed 60 days from the date
of mailing of this letter within which to file an appeal con¬
testing in whole or in part the correctness of this determi¬
nation. Any such appeal must be addressed to the United
States Board of Tax Appeals, Washington, D. 0., and must
be mailed in time to reach that Board within the 60-day
period.
Where a taxpayer has been given an opportunity to ap¬
peal to the Board of Tax Appeals and has pot done so
within the 60 days prescribed and an assessment has been
made, or where a taxpayer has appealed and ah assessment
in accordance with the final decision on such i appeal has
been made, no claim in abatement in respect of any part
of the deficiency will be entertained.
If you acquiesce in this determination and dp not desire
to file an appeal, you are requested to sign the inclosed
agreement consenting to the assessment of the deficiency
and forward it to the Commissioner of Internal Revenue,
Washington, D. C. for the attention of IT :CAh2223-5-60D.
In the event that you acquiesce in a part of the determina¬
tion, the agreement should be executed with respect to the
items agreed to.
j
Respectfully,
D. H. BLAIR,
Compiissioner,
By C. R. NASH,
Assistant to the Commissioner.
Inclosures: Statements, Agreement—Form Ai Form 882.
j
i

Brown Lumber Company
8

|

Statement.

5. As the loss claimed in 1919 on J. W.| Hanna was
disallowed, the recovery in 1920 of $550.00 has been treated
as nontaxable income.
6. Book profit has been reduced by $4,809.25, representing
accounts payable not entered on books but merchandise in¬
cluded in inventory December 31,1920.
i

i
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Invested Capital.
Capital Stock .......$25,000.00
Surplus. 117,775.66
Reserves .
1,493.86
Total .
$144,269.52
Additions:
1. Depreciation disallowed prior years.
2,703.71
2. Obsolescence disallowed prior year.
5,069.25
3. Bad debts disallowed.
1,320.00
4. Additional cost of assets. 13,840.62
Total Additions.$167,203.10
Deductions:
5. Preceding year’s tax $6,519.94, prorated.$ 2,747.83
6. Additional tax prior to above.
956.47
$

3,704.30

Balance ... ..$163,498.80
7. Inadmissibles .019246.
3,146.70
Invested capital adjusted.$160,352.10
1, 2 and 3. Obsolescence, bad debts and depreciation dis¬
allowed have been restored to invested capital in accordance
with the provisions of Article 840, Regulations 45.
4. Additional cost of assets are restored to invested
capital—see paragraph 6 under 1919.
5. Article 845, Regulations 45, provides for the proration
of prior years taxes.
6. Liability deducted.
7. Inadmisisble assets. See Article 852.
Excess Profits Tax.
8% of invested capital .
Exemption .
Excess profits credits

$ 12,828.17
3,000.00
$ 15,828.17

k\
/
^
.
f
f
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9

Computation of Tax.
i

% of

Capital.
Income.
20 .$32,070.42
Balance _
4,009.33
Totals

$36,079.75

Net income .
Less:
Profits tax .
Exemption .

Credit.
$15,828.17

Balance.
$16,242.25
4,009.33

Rate.
20%}
40%

Tax.
$3,248.45
1,603.73

$15,828.17

$20,251.58

• • • 4i
ii

$4,852.18

$36,079.75
1

4,852.18
2,000.00

j

6,852.18
Balance Subject to tax at 10%.
Amount of tax at 10% ..

$29,227.57

i
i
j
i

2,922.76
i

Total tax assessable
Original tax .

• • • • • *j

Total amount due ..

i

;

$7,774.94
None
$7,774.94

Payment should not be made until a bill is received from
the Collector of Internal Revenue for your district and re¬
mittance should then be made to him.
i

10

Statement.
IT :CA :2223-5-60D.

j

In re Brown Lumber Company, Traverse City,! Michigan.
Deficiency in Tax, 1920, $7,774.94. |
After careful consideration and review and an examina¬
tion of all the facts submitted, your application; under the
provision of Section 327, for assessment of your profits tax
under Section 328 of the Revenue act of 1918> has been
denied for the reason that no abnormality affecting either
capital or income has been disclosed which would bring
your case within the scope of Paragraph (d) of Section
327. Furthermore, the audit of your case discloses no exceptional hardship evidenced by gross disproportion between the tax computed without the benefit of Section 328
and the tax computed by reference to the representative
corporations specified in that Section.
Net Income disclosed by books. $16,751 80
2—4849a
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Additions:
1. Income Tax .
2. Losses .

Total

$3,909.36
29,753.95
-

33,663.31

..

$50,415.11

Deductions:
3. Additional depreciation. .
4. Inventory adjustment ...
5. Recoverv of losses.
6. Accounts payable not en¬
tered .

$246.48
8,729.63
550 00
4,809.25
-

14,335.36

Net Income as adjusted.

$36,079.75

1. Income tax is held to be not operating expenses and,
therefore, are not allowable deductions from gross income.
2. The loss claimed on lumber purchased from the White
Marble Lime Company and A. M. Chesbrough has been
dissallowed as the invoices were memorandum onlv and
none of the lumber in question had been shipped or re¬
ceived as at December 31,1920, and title to the lumber was
vested in the sellers.
3. Additional depreciation has been allowed in accord¬
ance with your protest.
4. Your contention regarding adjusting inventory as at
December 31, 1920, for errors has been conceded.
11

Depreciation Schedule, Brown Lumber Companv,
1920.
Traverse City Plant:

Machinery .
Buildings.
Furniture and fixtures.
Horses, wagons and harness.
Dry kiln.

$1,979.08
684.85
72.23
119.40
422.43

11
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Manistique Plant:
$6,992.81
1,618.85
47.03

Machinery .
Buildings .
Horses and wagons

Total. $11,936.68
11,690.20
Depreciation deducted
$246.48

Additional depreciation allowed

Now, September 25,1928, the foregoing Petition certified
from the record as a true copy.
[Seal U. S. Board of Tax Appeals, 1924.]
B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.
12

Filed May 19, 1926, United States Board of
Tax Appeals.
United States Board of Tax Appeals.
Docket No. 12703.
Appeal of

Brown Lumber Company,

Travels City,

Michigan.
Answer.
The Commissioner of Internal Revenue, by his attor¬
ney, A. W. Gregg, General Counsel, Bureau of Internal
Revenue, for answer to the petition of the above-named
taxpayer, admits and denies as follows:
1. Admits the allegations contained in Paragraph 1 of
the petition.
2. Admits the allegations contained in Paragraph 2 of the
petition.
3. Admits the allegations contained in Paragraph 3 of
the petition.
4. Denies the allegations contained in Paragraph 4 of
the petition.
i
i

12
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5. (a) Admits that the Brown Lumber Company has
been since its organization engaged in the business of
buying, selling and producing lumber and lumber products
and admits that the losses claimed as alleged in said Para¬
graph 5 (a) of the petition were disallowed by the Com¬
missioner.
For lack of information sufficient to form a belief as to
the truth or falsity thereof, denies each and every other
allegation contained in said Paragraph 5 (a).
13
Denies generally and specifically each and every
allegation contained in the taxpayer’s petition not
hereinbefore admitted, qualified, or denied.
Wherefore it is prayed that the taxpayer’s appeal be
denied.
A. W. GREGG,
General Counsel, Bureau of Internal Revenue.
Of counsel:
PERCY S. CREWE,
Special Attorney,
Bureau of Internal Revemte.
Now, September 25, 1928 the foregoing Answer certified
from the record as a true copy.
[Seal U. S. Board of Tax Appeals, 1924.]
B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.
14

Filed Jul. 15,1927, United States Board of Tax
Appeals.
United States Board of Tax Appeals.
Docket #12703.
Appeal of

Brown Lumber Company,

of Traverse City,

Michigan.
Motion for Leave to File Amended Petition.
Comes now the taxpayer by its counsel, Frank E. Seidman, and moves this Honorable Board to grant the said

I
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i

taxpayer leave to file the attached amended petition in
this cause.
I
FRANK E. SEIDMAN,
FRANK E. SEIDMAN.
j
Counsel for Petitioner,
Grand Rapids Savings Bank Bldg.,
Grand Rapids, Mick.
i

15

United States Board of Tax Appeals.:|

|

Docket No. 12703.
Appeal of

Brown Lumber Company,

Travers City,

Michigan.
Amended Petition.
The petition in this cause filed on March 22,1926 , is hereby
amended in the following respects:
Paragraph 3 is changed so that the amount in contro¬
versy shall appear as $7,774.94, or the total of the | deficiency
alleged by the Commissioner.
To paragraph 4 is added the following sub-pajragraphs:
i

(b) The Commissioner failed to include in invested cap¬
ital for the year 1920 expenditures in 1917 for machinery
and equipment of $8,197.08, less accrued depreciation
thereon as at January 1,1920.
(c) The Commissioner failed to deduct an j allowance
for depreciation on the aforesaid depreciable j assets in
computing taxable income for the year 1920.
(d) The Commissioner having made the errors assigned,
then further erred in failing to compute the excess profits
taxes of the taxpayer in the manner set forth in Section 328
of the Revenue Act of 1918, as required by Section 327 of
the same Act.
To paragraph 5 is added the following sub-paragraphs:
(b and c) In 1917 the taxpayer expended $8^197.08 for
machinery and equipment which it erroneously charged to
expense on its books. The Commissioner in the audit of

14
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the taxpayer’s return for 1917 properly restored the entire
amount to capital. This adjustment was not carried for¬
ward either by the Commissioner or the taxpayer into the
year 1920, with the result that the depreciated amount as
at January 1,1920 was not included in invested capital, nor
was an allowance for depreciation on this machinery and
equipment deducted in computing income for the year 1920.
The annual rate of depreciation to be applied is 10%, which
is also the rate determined by the Commissioner to apply
to the taxpayer’s machinery and equipment generally.
(d) To the extent that any of the assignments of
16
error with respect to the computation of income or
invested capital may not be sustained, the resulting
income and capital of the taxpayer -will be affected by ab¬
normal conditions, i Furthermore, other abnormal condi¬
tions affected the capital of the taxpayer for the year 1920.
These conditions will work, and have worked, upon the tax¬
payer an exceptional hardship, evidenced by gross dispro¬
portion between the tax computed under Section 301 of the
Revenue Act of 1918 and the tax paid by representative cor¬
porations.
To paragraph 6 is added the following sub-paragraphs:
(b and c) In computing invested capital, surplus must
be increased to the extent of the cost, less depreciation as
at the beginning of the year, of machinery and equipment
used by a corporate taxpayer in its business during the year,
the cost of which, however, was previously charged to ex¬
pense and hence charged to surplus. Likewise, the taxpayer
is entitled to deduct a reasonable allow- ance for depreciation
on such machinery and equipment in computing income for
the year.
(d) The excess profits tax is required by Section 327 of
the Revenue Act of 1918 to be computed in the manner pre¬
scribed by Section 328 of the same Act where abnormal con¬
ditions affect the capital of a corporation and work upon it
an exceptional hardship, evidenced by gross disproportion
between the tax computed without the benefit of these sec¬
tions and the tax computed by reference to representative
corporations.

i

!
j
i
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j

Wherefore the taxpayer further prays that this Board
mav hear and determine its appeal.
F. E. SEIDMAN.
1
F. E. SEIDMAN,
j
Accountant for Taxpayer,
Grand Rapids Savings Bank Bldg.,
Grand Rapids, Mich.
17

State of Michigan,

County of Schoolcraft, ss:
R. L. Prine, being duly sworn, says that he is | the VicePresident of the Brown Lumber Company, the j taxpayer
named in the foregoing amended petition, and as such VicePresident is duly authorized to verify the foregoing
amended petition; that he has read the said amended peti¬
tion and is familiar with the statements therein Contained,
and that the facts therein stated are true, except such facts
as are stated to be upon information and belief, and those
facts he believes to be true.
R. L. PRINE.
Subscribed and sworn to before me this 13th day of July,
1927.
[seal.]
S. F. CARLSON,
Notary Public.
My commission expires on April 10, 1929.
*

i

Now, September 25, 1928, the foregoing Mbtion and
Amended Petition certified from the record as a true copy.
[Seal U. S. Board of Tax Appeals, 1924.]
B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.
18

Proceedings.

The Clerk: Docket No. 12703, Brown Lumber Company.
Mr. Jacob S. Seidman: The Petitioner is readv.
Mr. Bennett: The Commissioner is ready.
Mr. Jacob S. Seidman: May it please the Board, a motion
for leave to file an amended petition in this docket has
been filed covering the question of certain 1917 reinstate-

i

16
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ments of expenditures from expense to capital, and also
raising the issue of relief, and I would like to ask for the
record whether or not the Commissioner consents to the
filing of that.
Mr. Bennett: The Commissioner consents to the filing of
the amended petition and enters a general denial.
The Member: The amendment will be allowed.
(Excerpt from Reporter’s Minutes of hearing on
August 12,1927.)
Now, September 25, 1928, the foregoing Excerpt from
Transcript of testimony certified from the record as a true
copy.
[Seal U. S. Board of Tax Appeals, 1924.]
B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.
19

A true copy.

Teste:

[Seal U. S. Board of Tax Appeals, 1924.]
B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.
12703.
United States Board of Tax Appeals.
Docket No. 12703.
Brown Lumber Company,

Petitioner,

v.
Commissioner of Internal Revenue,

Respondent.

Promulgated December 20, 1927.
Title to property passes when the parties so intend.
Legal rules as to when title passes on F. 0. B. shipments
are merely aids for ascertaining intention and must yield
when the intention of the parties conflicts with the pre¬
sumption created by the rule.
Circumstances surrounding contracts held sufficient to
show intent of parties, that title should pass to buyer, to
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one contract, insufficient to show such intent as! to other
contract.
Petitioner may include in its inventory only siich prop¬
erty to which it had title in the year in question.
No abnormality requiring computation of profits taxes
under the special assessment provisions exists merely be¬
cause a reduction of inventory is not permitted in a given
year.
j
FRANK E. SEIDMAN, C. P. A., and !
JACOB S. SEIDMAN, Esq.,
For the Petitioner.
ORRIS BENNETT, Ebq.,
For the Respondent.
This is a proceeding for the redetermination pf income
and profits taxes for the year 1920 in the amount of $7,774.94, of which $7,342.36 is in issue. TJnder the
20
pleadings as amended, and the stipulations of the
parties, the principal issue for determination is
whether petitioner is entitled to include in its closing in¬
ventory as of December 31, 1920, certain lumber covered
by two written contracts of purchase at the fair market
value on December 31, 1920.
The petitioner also, by amendment, raises the question
of special assessment as an alternative in the event that
the principal issue is decided adversely to it in the theory
that an abnormal condition is thus presented.
Findings of Fact.
The Brown Lumber Company has, since its organization
in December, 1909, been engaged in the business of buying,
selling and producing lumber and lumber products.
On March 15, 1920, petitioner entered into ja written
agreement with A. M. Chesbrough as follows: j
March 15th,
1920.
i
7
i

Memorandum of agreement entered into this fifteen day
of March, 1920, by and between A. M. Chesbrough of
Thompson, Michigan, first party, and The Brown Lumber
Company of Manistique, Michigan, second party, whereby
A. M. Chesbrough sells and The Brown Lumbeif Company

3—i-4849#

18

BROWN LUMBER CO. VS. COMMR. OF INT. REV.

buys a certain lot of lumber now in pile at Thompson,
Michigan, and estimated at:
100,000 ft. of
100,000 ft. of
70,000 ft. of
40,000 ft. of
120,000 ft. of
boards,
21

4/4
8/4
4/4
4/4
4/4

#3 Maple
#3 Maple
& 5/4 #3 Beech
#3 Birch
#1, 2, 3 Common Maple Flooring,

at the following prices F. O. B. cars Delta Junction,
viz.,
$35.00 per M ft. for #3 Com. Maple, Beech & Birch,
65.00 per M ft. for #2 Com. Maple flooring boards,
and
100.00 per M ft. for #1 Com. Maple flooring boards,

with terms of payment sixty days net from date of invoice,
and all lumber to be shipped out by June 15th, 1920.
First party also agrees to sell second party all the #3
Common Beech and Maple sawed during the season of 1920
up to September first, at $35.00 per M ft., excepting and
reserving 400,000 ft. of Maple and Beech. First party also
agrees to sell all the 4/4 #1 and 2 Common Maple flooring
boards that may be sawed up to September first, at $65.00
per M ft. for #2 Common and $100.00 per M ft. for #1
Common, all delivered F. O. B. cars Delta Junction.
Terms of payment on the new cut to be net sixty days
from shipment and shipments to be made during the months
of July, August, September and October.
Second party agrees to arrange for car service to Delta
Junction and in event of their not being able to do so or
in event of their not being able to receive the lumber at
their yards at Manistique or elsewhere, first party retains
the right to market his lumber and cancel this agreement.
The inspector for the lumber shall be agreed upon and
cost of inspecting shared equally.
Accepted as above.
(Signed)
A. M. CHESBROUGH.
BROWN LUMBER COMPANY,
(Signed)
ByW. W. PARR.
Shipments were made from time to time in 1920 by A.
M. Chesbrough under the above contract. However, all of
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the lumber had not been shipped as of December 31, 1920,
there remaining in pile in the yard of the seller at! Thomp¬
son, Michigan, the following lumber covered by the
22
purchase agreement:
180
4
75
120

M
M
M
M

feet
feet
feet
feet

4/4
5/4
8/4
4/4

#3
#3
#3
#2

Hardwood.
Beech.
Beech & Maple.
Common & Better Maple, i

W. \V. Parr was, during the year 1920 and for years
prior and subsequent thereto, president and general man¬
ager of the petitioner.
On or before December 31, 1920, Parr made an inspec¬
tion of the unshipped lumber in the yards of A. M. Chesbrough at Thompson, Michigan, covered by the above con¬
tract. During such inspection Parr was unable to definitely
determine whether the lumber in pile as at the! close of
the year 1920 contained the lumber that was iii pile on
March 15, 1920. However, the 8/4 #3 Maple which was
in pile as at the close of the year 1920, as well as the 5/4
#3 Beech in pile at the close of the year 1920, were defi¬
nitely determined as being the same lumber that was in
pile on March 15, 1920, in that no additional cutj of these
thicknesses was made subsequent to March 15, 1920, under
the above order.
Under date of December 23, 1920, A. M. Chesbrough ad¬
dressed a communication to the petitioner as follows:
I

Toledo, Ohio, December 23, 1920.
Mr. W. W. Parr,
c/o Brown Lumber Co.,
Traverse City, Mich.
Dear Mr. Parr :

i
i
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I am going to be at Thompson from Tuesday until
Friday of next week, and will be glad to hear from
you if you will be there. Thought it might be a good time
to adjust a settlement for the lumber in pile, so I can make
the proper entries after the first of the year.
Kindly advise me when you think you can be at Manistique.
Yours truly,

(Signed)
"

.

A. M. CHESBROUGH.
*'

"

..•

‘

■ •'j ■
i
i
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It was a common practice with respect to such contracts,
to pile the lumber purchased, marking it with crayon or
paint or in some manner to designate that the lumber was
sold. It is possible to ascertain more or less correctly the
footage of lumber in the lumber pile by means of tiering.
Such estimates are usually fairly correct. The marks upon
the pile of lumber set aside under purchase contracts in¬
cluded the estimates of the number of feet in the pile, the
date that the lumber is put in the pile and the kind and
grade of lumber. It was used to provide for inspection
when the lumber is finally taken out. When the contract
above mentioned was entered into with A. M. Chesbrough
the lumber that was already in pile was marked as to trade
and time of putting in, and after the purchase, was marked
with the initials of the Brown Lumber Company, the pur¬
chaser, W. W. Parr visited the yard sometime prior
24
to December 31, 1920 and saw that all lumber under
the contract vras piled and marked sold to the
Brown Lumber Company.
The contract with A. M. Chesbrough provided that ship¬
ments were to be F. 0. B. Delta, which was three or four
miles from the yards of the seller. A logging railroad ran
from Thompson where yard was located and cars were
switched in from Thompson loaded. The Chesbrough yard
engine switched them out of the junction at Delta. There
■was no difference recognized in the trade between putting
the lumber on board at Delta and at Thompson.
On or about December 29, 1920, A. M. Chesbrough ren¬
dered an invoice to the petitioner in the amount of $19,025.00 to cover the lumber in pile at the Thompson yards
as at that date, as aforementioned, which invoice was en¬
tered upon the books of the petitioner as a liability as at
December 31,1920.
In submitting the invoice of December 29, 1920, A. M.
Chesbrough addressed a communication to the petitioner
as follows:
December 29, 1920.
Mr. W. W. Parr,
Brown Lumber Co.,
Manistique, Mich.
Dear Mr. Parr :

25

I enclose you herewith memo of lumber in dock.
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I wish you would send me paper covering 20,000 of
this amount. This estimate will overrun.
Sorry I missed you here hut I will be at Toledo Monday
and will be pleased to hear from you.
Very truly yours,
(Signed)
A. M. CHESBROUGH.
If you can, send me some money. Will invoice this regu¬
lar way after receiving word of your acceptance.
i
i

Under date of December 30, 1920, the petitioner ad¬
dressed a communication to A. M. Chesbrough; in reply to
Chesbrough’s letter of December 23rd, as follows:
i
i

A. M. Chesbrough,
Box #533 Central Sta.,
Toledo, Ohio.

j

Dear Sir:
i

Your letter of December 23rd came to hand during my
absence. I was at Manistique all of last week and arrived
home night before last.
Enclosed you will find settlement on estimate for the
lumber that we have on your yard at Thompson, together
with settlement for the two cars that have been held up on
account of the dispute in the inspection. It is j understood
that those two cars will be adjusted when the balance of the
stuff is shipped out and will be adjusted on the basis of
the whole shipment, as to the percentage of each grade.
We want you to render us .a Memo invoice to correspond
with the Memo we are enclosing. Either leave the date
blank or date it not later than December 31, 1920 as we are
putting this through our books at this time and taking the
loss on our inventory.
26
Trusting you will find this entirely satisfactory
and wishing you the Compliments of the; Season, we
are
Very truly yours,
BROWN LUMBER COMPANY,
(Signed)
By W. W. PARR.
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Under date of January 5, 1921, A. M. Chesbrough ad¬
dressed a communication to the petitioner reading as fol¬
lows:
Toledo, Ohio, January 5th, 1921.
Mr. W. W. Parr,
Brown Lumber Company,
Traverse City, Mich.
Dear Mr. Parr :

I recently sent you memorandum of your lumber at
Thompson and for which you said you would make a set¬
tlement. I desire that you make it as I am in need of
funds. Send me $20,000.00. Make part of it in cash and
part acceptance.
The estimate will over run the several amounts and be¬
sides this you owe for five cars of maple flooring boards
withheld from settlement last fall.
An early reply will oblige me.
Yours truly,
(Signed)
1
/ A. M. CHESBROUGH.
On January 11, 1921, the following notes were given to
A. M. Chesbrough in settlement of the invoice of December
29, 1920, in the amount of $19,025, in addition to invoices
dated August 12, 1920 and August 18, 1920 in the
27
amounts of $1,405.16 and $1,062.46, respectively,
totaling $21,492.62:
1
1
1
1
1
1
1

note
note
note
note
note
note
note

for.1.
for.
for.
for.
for.
for.
for.

$2,500.00,
$2,500.00,
$2,500.00,
$2,500.00,
$2,500.00,
$4,025.00,
$2,467.62,

due
due
due
due
due
due
due

April
April
April
May
May
May
May

11,
16,
21,
1,
6,
11,
11,

1921.
1921.
1921.
1921.
1921.
1921.
1921.

Total. $21,492.62
As at December 31, 1920 ,the fair market value of the
lumber in pile at the yards of A. M. Chesbrough covered
by the invoice of December 29,1920, was $9,043. The peti¬
tioner included in its inventory of December 31, 1920, the
lumber covered by this invoice at the value of $9,043.
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Inventories have been valued by the petitioner and its
taxable income computed on the basis of cost or market,
whichever is lower. The difference between the cost to the
petitioner of the lumber in pile at the yards of A. M. Chesbrough of $19,025 and the fair market value thereof of $9,043, or $9,982, was claimed by the petitioner in its income
tax return for the year 1920 as a deductible loss, and the
deficiency here in question arises in part as a result of
this disallowance.
The lumber in pile at the yards of A. M. Chbsbrough on
December 31, 1920 was shipped to the petitioner and re¬
ceived and accepted by it from time to time during
28
the early part of 1921. Shipments were completed by
May, 1921 and in August, 1921, the petitioner made
an additional payment to A. M. Chesbrough of !$2,249.06 to
adjust for the difference between the actual footage of the
lumber in pile on December 31, 1920, as shown by the
subsequent shipment, and the estimate of lumber in pile
covered by the invoice of December 29, 1920.
On February 10, 1920, petitioner entered into a contract
with the White Marble Lime Co. for the purchase of four
million feet of box lumber, which contract was confirmed
under the same date in writing as follows:
i

February 10, 1920.
White Marble Lime Co.,
Manistique, Mich.
Attention Mr. W. B. Thomas.
My Dear Mr. Thomas:

Confirming the writer’s conversation with you. You
may enter our order for four million feet of j box lumber
sawed from 8' bolts and edged on one edge, price $35.00 per
M' on board cars Manistique, Mich. Each party to pay
V2 inspection fees; terms 2% off 15 days for cash or sixty
days note from date of invoice.
If sixty days is taken, invoice is to be settled promptly by
Trade Acceptance. Orders to be given for shipment when
shipping dry or settle for on estimate and piles marked up.
You are to saw the lumber into 4 5 6 or 8/4 as we may direct.
It is understood that this lumber is I to be sawed
29
this season by you, unless you are prevented doing
so by accidents, strikes, fires or other cbnditions be¬
yond your control.
!
!

i
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We are writing this in duplicate and the signing of the
same constitutes a contract.
Very truly vours,
BROWN LUMBER COMPANY,
(Signed) Bv W. W. PARR,
WHITE MARBLE LIME COMPANY,
(Signed) By W. B. THOMAS, Mgr.
On September 16, 1920 the White Marble Lime Company
wrote the following communication to the Brown Lumber
Co.:
Manistique, Mich., Sept. 16,1920.
Brown Lumber Co.,
Traverse City, Mich.
Gentlemen :

Attention W. W. Parr.
In reply to your telegram of date have wired you that
approximate amount of 1920 cut in pile 390 M feet 4/4,
375 M feet 5/4, that loading lumber Traverse City today.
Referring to the contract of date February 10th. We
will not be enabled to furnish four million feet due to the
strike conditions whereby we were not enabled to start our
mill until late in July, whereas at the time of making the
contract, I expected to start in April.
As one edger would not take care of the cut, I placed an
order the same day that made contract, but due to the gen¬
eral existing conditions, I was unable to obtain shipment
until the 7th of this month. The edger has not yet
30
reached us, expect it daily and have everything in
readiness to place immediately on its receipt.
Not having the second edger, all of the lumber does not
contain one square edge, this is a matter that you and I will
have to adjust and I doubt not that we can do it to our satis¬
faction. I have not cut any 6/4 or 8/4 as cutting on these
two thicknesses they would be more unedged than if cutting
on 4/4 and 5/4. Immediately that the edger is received, I
will start cutting these two thicknesses.
Another matter for us to adjust is the matter of interest
that you think you are entitled to owing to the overestimate
of my man as to the amount of lumber. Believe you and I
can adjust this to our mutual satisfaction.
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Owing to the labor conditions and strike which are beyond
our control, I would estimate that our 1920 cut will be in
the neighborhood of 2% million feet. You understand this
is simply an estimate asj I do not know what the condi¬
tions from now to January first will be.
Two cars were placed for loading this morning and the
agent said he would give us two more as sooni as these
loaded. McLellan was sick this morning and unable to
work and I secured an inspector from Mr. Gillette in order
not to delay the loading.
Yours very truly
(Signed)
W. B. THOMAS,

Manager.
Parr, president and general manager of the petitioner,
made inspection of the lumber covered by the White Marble
Lime Company contract from time to time, j He made
31
an inspection on or immediately before December 31,
1920. In this inspection he found that the lumber
purchased under the contract with the White Marble Lime
Company had been placed in pile and vras marked in ac¬
cordance with the trade custom as being sold to the Brown
Lumber Company.
Under date of December 30,1920, the petitioner! addressed
a communication to the White Marble Lime Company as
follows:
i

We would like to have you mail us a blanket invoice for
the box lumber that we have on order from you.;
Enclosed you will find a Memo of the charge that we have
put through our books. Understand we are taking a loss
of $10.00 per M on this stuff on our inventory and we wish
to have an invoice as a matter of record.
When the stock comes out it can be invoiced and checked
against this Memo invoice and when the stock is all cleaned
up final settlement can be made.
This blanket invoice should be dated not later than De¬
cember 31st, 1920.
Very truly yours,
BROWN LUMBER COMPANY,
(Signed)
By W. W. PARR.
i

4—4849a
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Under date of January 5, 1921 the White Marble Lime Co.
replied to the letter of the petitioner of December 30, 1920
as follows:
32

As per your request, we are enclosing invoice for
lumber.
When shipments are made, invoices will be rendered and
checked against this blanket invoice.
Yours very truly,
(Signed)
W. B. THOMAS,

Manager.
The invoice referred to in the communication of January
5,1921 from the White Marble Lime Company and enclosed
with the communication was as follows:
Invoice from White Marble Lime Company Manistique,
Michigan.
Our Order No—
December 23, 1920
Your Order No.—
Terms:—
To Brown Lumber Co. Traverse City, Mich.
607,893' 4/4 Box and Crating Lumber at $35.00. $21,276.26
415.S72' 5/4 “
“
“
“
at 35.00. 14,555.52
. 24.196.52
302,100' S/4 “
“
“
“
at 35.00. 10,573.50
2,017,194'

$70,601.SO

This invoice was entered upon the books of the petitioner
as a liability as of December 31, 1920. The petitioner in¬
cluded the lumber in the yard of the White Marble Lime
Company in its own inventory of December 31, 1920 at
$50,429.85, which was the fair market value of the
33
lumber on that date.
Under date of February 26, 1921, the White
Marble Lime Company addressed a communication to the
petitioner as follows:
Attached you will find estimate of lumber in pile cut in
the months of July, August and September.
I have with-held asking for settlement on any of this
lumber appreciating your condition. But it has now come
to a point where I must have funds to take care of camp
labor orders, and I will be obliged if you will send us trade
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acceptances to the amount of $15,000.00 to be made in
amounts of $2,500.00 each. Lumber to cover to be marked
up with your name.
I would be obliged if these would reach me; by return
mail.
j

The difference between the cost of the lumber in pile in
the yard of the White Marble Lime Company as | of Decem¬
ber 31, 1920, of $70,601.80, and the market value thereof,
which was $50,429.85, was claimed by the petitioner in its
income tax return for the year 1920 as a deductible loss.
The Commissioner disallowed this loss in its entirety and
the deficiency here in question arises in part as ia result of
such disallowance.
The lumber in pile at the yard of the W^hite Marble com¬
pany on December 31, 1920 was shipped to thei petitioner
and received and accepted by it from time to time during
1921 and 1922. These shipments substantiated the estimate
of the lumber in pile on December 31, 1920, set forth
34
in the invoice of December 23,1920. In Aiigust, 1921
the petitioner prevailed upon the White Marble Lime
company to adjust the contract price to $16.25 per M ft. of
lumber. All the shipments from lumber in pile j on Decem¬
ber 31, 1920 were settled on that basis.
In 1917 the petitioner expended $8,197.08 fori machinery
and equipment, charging the cost of same to expense. In
its 1917 income tax return it restored $6,877.50 to income
and computed and paid its tax liability accordingly. The
restoration was not placed on the books of the taxpayer,
nor did it claim or was it allowed depreciation thereon for
1917 or subsequent years. The annual depreciation rate
properly allocable to this machinery and equipment is 10%.
It is stipulated that for the purpose of this appeal the peti¬
tioner may add to its invested capital as of January 1,1920
the amount of $6,877.50 and be allowed an additional de¬
duction for depreciation for said year of $687.75.
The petitioner has never filed a claim with tire Commis¬
sioner of Internal Revenue that its tax for the year 1920
be computed under Sections 327 and 328 of the Revenue
Act of 1918.
35
A subpoena duces tecum was served upbn the com¬
missioner of Internal Revenue on August 4, 1927
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requesting comparative data with respect to five specified
corporations. At the hearing the representative of the
Commissioner declined to furnish such data.
Opinion.

Seefkin: Four errors were assigned by petitioner; that
respondent erred (a) in refusing to allow losses claimed
by petitioner on account of two purchases of lumber made
in 1920, which, at the close of the year 1920, had a fair
market value less than cost, (b) in not computing the tax
under the special assessment provisions, (c) in not includ¬
ing certain 1917 expenditures, less depreciation to January
1, 1920, for machinery in invested capital for 1920, and (d)
in failing to allow depreciation on such machinery.
Under stipulation of the parties the adjustments on the last
two items are agreed to and there remains for our con¬
sideration only the first two items.
On the first issue only one question remains to be deter¬
mined ; whether title to the lumber covered by the contracts
had passed to petitioner on December 31, 1920. The other
factors involved, as the cost of the lumber and its fair
market value on December 31, 1920, were stipulated.
The contracts were entered into in the State of Michigan
and must be construed under the laws of that State.
36
The Uniform Sales Act is in force in Michigan. Sec¬
tions 11849 and 11850, Michigan laws of 1919, so far
as pertinent, are as follows:
11849. Sec. 18. Property in specific goods passes when
parties so intend.
(1) Where there is a contract to sell specific or ascer¬
tained goods, the property in them is transferred to the
buyer at such time as the parties to the contract intend it
to be transferred.
(2) For the purpose of ascertaining the intention of the
parties, regard shall be had to the terms of the contract,
the conduct of the parties, usages of trade and the circum¬
stances of the case.
11850. Sec. 19. Rules for ascertaining intention. Unless
a different intention appears, the following are rules for
ascertaining the intention of the parties as to the time at
which the property in the goods is to pass to the buyer:
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i

Rule 1. Where there is an unconditional contract to sell
specific goods in a deliverable state, the property in the
goods passes to the buyer when the contract is made, and
it is immaterial whether the time of payment, dr the time
of delivery, or both, be postponed.
Rule 4. (1) Where there is a contract to sell unascer¬
tained or future goods by description, and goods of that
description and in a deliverable state are unconditionally
appropriated to the contract, either by the seller with the
assent of the buyer, or by the buyer with the assent of
the seller, the property in the goods thereupon passes to
the buyer. Such assent may be expressed or implied, and
may be given either before or after the appropriation is
made.
Rule 5. If the contract to sell requires the seller to de¬
liver the goods to the buyer, or at a particular place, or to
pay the freight or cost of transportation to the buyer, or
to a particular place, the property does not pass until the
goods have been delivered to the buyer or reached the place
agreed upon.
37
The respondent urges that both of the contracts
in question, being f. o. b. contracts, fall j within the
purview of Rule 5 above quoted. Williston on! Sales Vol.
1, page 602, in regard to the question as to when property
passes under f. o. b. contracts, says:
As it is a necessary implication in F. 0. B. contracts that
the buyer is to be at all expense in regard to the goods
after the time when they are delivered free on board, the
presumption follows that the property passes tb the buyer
at that time, and not before, though the goods are brought
to the point of shipment and are ready for loading.
This statement is supported by decisions of the Supreme
Court of Michigan both before and after the enactment of
the provisions of the Uniform Sales Act. I In Detroit
Southern R. R. Co. v. Malcolms on, 107 N. W. 915, where the
contract was to furnish all coal needed by the sbcond party
until a specified time at certain prices, F. 0. B. Michigan
Central R. R. and where it was argued that f. o. b. was onfy
a factor in the selling price, the court said:
* * * ‘free on board' has acquired a settled judicial
meaning. Vogt v. Schienebeck (Wis.) 100 N.i W. 820, 67
L. E. A. 756.
i
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In the Vogt case, the contract was as follows:
Received of Paul Vogt of Milwaukee, Wise., Five ($5)
dollars on account of sale to him by me, made this
38
15th day of November, 1902, of 100,000 feet more or
less of pine one inch lumber at Eight dollars per
1,000 feet common or better now at Stadler’s Mill, f. o. b.
to be delivered upon demand within two months from above
date. Inspection fees to be paid by both of us.
In discussing the authorities applicable to this contract,
the court said they generally hold
* * * that a sale F. O. B. cars means that the subject
of the sale is to be placed on the cars for shipment without
any expense or act on the part of the buyer and that as
soon as so placed, the title is to pass absolutely to the
buver * * *.
In a later case, Dow Chemical Company v. Detroit Chemi¬
cal Works, 20S Mich. 157, 175 N. W. 269, the Michigan
Supreme Court restates the rule thus approved by it in
Detroit Southern R. R. Co. v. Malcolmson, as follows:
‘‘The general rule is that title passes when the vendor
has fully performed in the appropriation and delivery of
the goods to the vendee, and delivery to a public carrier
for transportation constitutes delivery to the vendee.
There may, of course, be stipulations in the contract or cir¬
cumstances attending its performance which indicate a
contrary intention. Wagar r. Railroad Co. 79 Mich. 648,
44 X. W. 1113 (wherein a bill of sale was given at the time
of contracting). This rule is, in effect, incorporated in the
sections of the Uniform Sales Act * * *.
Decisions such as the foregoing do not purport to state
a fixed rule of law, but merely discuss a presumption
39
designed to aid in ascertaining by inference the
intent of the parties as to when title should pass.
It remains for us to examine the terms of the contract,
the conduct of the parties, usages of trade and the circum¬
stances attending the sveral contracts to determine whether,
as urged by petitioner, the intentions of the parties thereto
were shown to be that title should pass at sometime other
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than when the subject matter was loaded on the cars. For
this purpose the contracts in question will be Separately
considered.
With respect to the Chesbrough contract the petitioner,
apparently, would have us distinguish between the lumber
in pile at the time the contract was entered into and that
to be later cut. As to that part in pile petitioner calls at¬
tention to the use of the words “buys” and “sells” which
it is contended indicate a sale rather than an agreement to
sell. In support of its position, petitioner cites Ftichardson
Limber Co. v. Hoey, 219 Mich. 643, wherein the contract
was to “sell you the cedar ties we now have on the Boyce
property * * * at 42 cents on the ground as they are.”
However, the words used there leave little doubt that the
sale was made outright without any further act required of
the seller, the only thing remaining to be done wa|s to check
the estimate given in the contract by an actual count
40
of the ties. The ties in that case and the lumber
in pile in the instant case may be said to have been
in a deliverable state. However, no delivery other than
the seller’s allowing the buyer to take the goods was con¬
templated in the cited case, while in the case at bar, the
delivery required of the seller to complete the! terms of
the contract was the actual loading on the cars, j See Williston on Sales Vol. 1, p. 591. This distinction will be again
referred to below in connection with the consideration of
the contract as a whole.
Petitioner’s contention that the contract should be di¬
vided and that the title to the lumber in pile parsed when
the contract was entered into in accordance with the inten¬
tion expressed by the words “buys” and “sells;’ must be
rejected. Had the letters f. o. b. not been used respecting
this feature of the contract there might be force to the con¬
tention. See Yockey v. Noon 101 Mich. 193, 60 N. W. 685
in which delivery required of the seller outweighted the
word “sells”. See also Williston on Sales Vol’ 1, p. 527,
where it is pointed out that little reliance can be placed on
such terms as they are constantly used to mean I “contract
to sell or contract to buy. ’ ’ Reference may likewise be made
to the contract in the Vogt case, supra, where; the word
“sale” is disregarded. Furthermore, it!would be
41
idle for us to consider the several parts of the con-
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tract separately as only the total value of the lumber
in pile at Thompson at the close of the year is in evidence,
no attempt having been made to value the portions of such
lumber covered by the respective contract divisions con¬
tended for. Accordingly, if we cannot find it the intention
of the parties to pass title to all such lumber, we are in no
position to disturb the respondent’s determination.
With respect to the lumber covered by the whole con¬
tract, several of the facts relied upon by petitioner may
be briefly dismissed. Among these are the facts that by
December 31 of the year in question the lumber was esti¬
mated and identified by being marked as sold to petitioner
whose representative had inspected it; that the petitioner
was required by the contract to furnish the cars for ship¬
ments; and that payment made in January, 1921, was made
in advance of shipment. The fact that the quantity and
quality of the lumber in question was ascertained by an
estimate and that the lumber was identified seems not to be
an affirmative indication that title is intended to pass. On
the contrary, the cases cited by petitioner upon the point,
as well as other cases examined, treat such ascertainment
and identification as a condition precedent to the passage of
title but not evidence of intention to pass title unless
42
they are the last act required of the seller to put
the goods in a deliverable state constituting an appro¬
priation of goods to the contract. In cases where they
are the last acts, delivery being more acquiescence in the
buyer taking the goods, title passes by such appropriation
as in Richardson Lumber Co. v. Hoey, supra. See also
Lingham v. Eggleston 27 Mich. 324. These cases are not
analagous to the f. o. b. contract under consideration, the
terms of which require not merely a formal delivery but a
substantial affirmative act of delivery.
Nor does the fact that petitioner was required to furnish
cars for shipment in any wise detract from the force of
the f. o. b. provision. To our mind this provision merely
permits the seller to consider petitioner’s failure to provide
cars as a breach of contract leaving the seller free to make
other disposition of his product. There is nothing in the
provision indicating the seller’s intent to pass title or peti¬
tioner’s intent to waive f. o. b. delivery. In the cases
cited and relied upon by petitioner in this regard, the buyer
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could load and ship the goods at will without consulting
the seller. We are not impressed by the contention that
payment was made prior to shipment. It is true; that pay¬
ment made in advance is evidence, perhaps not so strong
as delivery, but entitled to considerable height, of
43
the intent to pass title. Williston on Sale^ Vol. 1, p.
452; Grand Rapids Bark and Lumber Co. v. Inland
Township, 142 Mich. 980; Edward Hines Lumber Co. v.
Wells Township, 142 Mich. 366, 105 N. W. 872. However,
since payment was not actually made until afteij the close
of the year in question, we arei unable to perceive the
pertinaney of petitioner’s contention except as;such pay¬
ment may reflect upon the intent existing prior to the close
of the year.
We are thus led to the conclusion that it was not the intention to pass title to the lumber in the yard at Thompson
unless the correspondence between the parties in Ijhe closing
days of the year evidence such intention notwithstanding the
contract requirement that the seller load the lumber on
board cars. Respondent urges that said letters yreve writ¬
ten for income tax purposes, and should, therefore, be dis¬
regarded. This position disregards the fact that men are
often lead to legitimate action by income tax 'considera¬
tions. We do not understand the respondent’s contention
to be that fraudulent means of tax evasion was intended by
the parties. Accordingly, it is not the motive but the effect
of the correspondence that we must consider.
Does this correspondence show the intention of the par¬
ties to the contract to pass title? On December 23,
44
Chesbrough wrote the petitioner indicating his desire
that settlement be made for the lumber in question so
that proper entries could be made after the first of the year.
Undoubtedly this indicated a desire to change the position
of the parties with respect to the lumber within the short
space of time left between the date the letter was written
and time for closing and opening the books. Delivery of the
lumber being then past due and a breach, if any, having
already occurred, it seems the desired change in the status
between the parties must be either action on the! breach or
completion of the sale. There is no evidence that action on
the breach was in contemplation. On the contrary, the letter
i
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called upon petitioner to adjust a settlement in view of the
approach of the end of the year. That a settlement was not
expected as a condition to change of status is indicated by
the provisions for credit in the contract itself and in the
subsequent letter of December 29th in which Chesbrough
submits a statement and asks payment though the adjust¬
ment of a settlement referred to in the former letter had not
been made. The payment requested in advance of his com¬
pletion of the contract in the later letter indicates at least
willingness that title pass by way of completion of the
45
sale for, as matters theretofore stood, Chesbrough,
not having shipped, was not in a position to demand
payment. When considered together with the letter of Jan¬
uary 5th, which refers to the lumber as belonging to peti¬
tioner, we think the letters of December 23 and 29 show an
intent on the part of Chesbrough to pass title before the
close of the year.
Petitioner’s letter written in answer to Chesbrough’s let¬
ter of December 23, clearly interprets the latter communi¬
cation as expressing a desire on the part of Chesbrough
to complete the sale before the close of the year. It is
equally clear that petitioner wishes the sale closed so that
it may take the lumber into its inventory as of the close of
the year. It seems apparent from this correspondence that
both parties considered the contract one to sell rather than
a completed sale and took the steps they thought necessary
to make the sale complete.
Had the lumber been burned at anv time after December
29 could the petitioner have denied his liability therefor?
We think not. The presumption that the parties did not
intend to pass title until there was an f. o. b. delivery must
yield to the contrary intent express by the parties.
46
The contract between petitioner and the White
Marble Lime Company is in most respects similar to
the contract above discussed. Substantiallv similar contentions, so far as applicable, were advanced by the parties
hereto in support of their respective positions. It is un¬
necessary to further consider the arguments and restate
our conclusions in detail. The principal distinction between
the terms of the contract is in the terms of payment. The
terms of the "White Marble Lime Company are not entirely
clear in this regard. However, we construe the second
•
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sentence of the second paragraph of such contract to mean
that settlement must be made when the lumber is jestimated
and the piles marked as sold to the petitioner if drders for
shipment were not given by petitioner for shipment when
the lumber was ready to be shipped. As the lumber in
question was so estimated and marked up at the close of
the year, we agree with petitioner that petitioner could
have been billed for it at any time. But we cannot agree
with petitioner’s contention that such a liability was the
equivalent of payment, and as such, strongly indicative of
the intent to pass title when that liability arose. \ We have
recognized in our discussion of the other contract
47
that payment before shipment is weighty Evidence of
intent to pass title before shipment. Such intent is
an inference from the fact of advance payment;. The in¬
ference the petitioner would have us draw has no such
factual basis.
j
In this contract, as in the other one, the presumption of
intent arising from the f. o. b. provision must govern, un¬
less the correspondence taking place between the parties
clearly indicate- the contrary intent to pass title!before the
close of the year. Let it suffice to say upon this point
that the letters from the White Marble Company were
written after the close of the year in question. Any intent
to pass title shown therein was expressed after the close
of the year. That being true, we must reject petitioner’s
contention that the title to the lumber in pile covered by
this contract passed to petitioner before the close of the
year.
There remains the alternate contention that !if the title
is held not to pass, then an abnormal condition requiring
special assessments exists. We think the contention with¬
out merit. Congress made provision for allowances in the
event of losses by means of deductions in the year in which
they were sustained, and in certain instances in other years.
Having thus specifically granted deductions for losses in
designated years, we cannot ascribe to Congress an intent
to permit taxpayers allowances under other and more
48
general provisions for so-called losses Inot falling
within the specified classes and in years! other than
those designated.
j
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The deficiency will be recomputed in accordance with
this opinion and the stipulation betwoen the parties.
Judgment mil be entered on 15 days' notice under
Rule 50.
Considered by Morris and Murdock.
Now, September 25, 1928 the foregoing Findings of Fact
and Opinion certified from the record as a true copy.
[Seal Board of Tax Appeals, 1924.]
B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.
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United States Board of Tax Appeals.
Docket No. 12703.
Brown Lumber

Co., Petitioner,

v.
Commissioner of Internal Revenue,

Respondent.

Order of Redetermination.
Pursuant to the Board’s findings of fact, opinion and interlouctory decision promulgated December 20, 1927, it is
Ordered and decided that there is a deficiency in income
and profits taxes for the year 1920 in the amount of
$4,079.99 with respect to this petitioner.
(Signed)
FOREST D. SIEFKIN,
Member U. S. Board of Tax Appeals.
Washington, D. C.
Entered Feb. 17,1928.
A true copy.

Teste:

B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.
Now, September 25, 1928, the foregoing Order of Redetermination certified from the record as a true copy.
[Seal U. S. Board of Tax Appeals, 1924.]
B. D. GAMBLE,
Clerk U. S, Board of Tax Appeals.

I
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Filed Aug. 1, 1928, United States Boatd of Tax
Appeals.
Court of Appeals for the District of Columbia.
No. 12703.
Brown Lumber Company, Inc.,

v.
David H. Blair,

|
Petitioner,

j

Commissioner of Internal Revenue,
Respondent.

Petition for the Review of Decision of the United States
Board of Tax Appeals.
To the Honorable Judges of the Court of Appeals of the
District of Columbia:
The Brown Lumber Company, in support of this pe¬
tition, filed in pursuance of Section 1001 of the Aict of Con¬
gress approved February 26, 1926, entitled the Revenue
Act of 1926, for the review of the decision of the United
States Board of Tax Appeals rendered on February 17,
1928, determining a deficiency in income and profits taxes
of this petitioner for the calendar year 1920 in tjhe sum of
$4,070.79, respectfully shows to this honorable court as
follows:

I.
Statement of the Nature of the Controversy.
i

1. On March 22,1926, the petitioner filed with the United
States Board of Tax Appeals (hereafter referred to as the
Board) in accordance with the provisions of the Revenue
Act of 1926, its petition for the redetermination of
51
a deficiency in income and excess profits! taxes for
the calendar year 1920 in the sum of $7^774.94, as
proposed by the respondent and set forth in the hnal notice
of deficiency mailed to the petitioner by the respondent
under date of February 5, 1926. Said petition alleged in
part as follows, namely, that:
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The petitioner was, during the calendar year 1920, and
at the time of filing the petition, a corporation duly organ¬
ized under the laws of the State of Michigan, with its prin¬
cipal place of business at Traverse City, Mich., and was
engaged in the business of buying, selling and producing
lumber and lumber products. On February 10, 1920, the
petitioner entered into a contract with White Marble Lime
Co. for the purchase of four million feet of box lumber
from White Marble Lime Co. Because of strikes at the
mill of the White Marble Lime Co., the quantity of lumber
involved in the contract was reduced on September 16,1920,
to approximately two and a half million feet instead of four
million feet. The lumber was cut by White Marble Lime
Co. in 1920 and piled in its yards and marked “Sold to
Brown Lumber Co.”' Under date of December 30, 1920,
an invoice in the amount of $70,601.80 was rendered by
White Marble Lime Co. to the petitioner for the contract
price of the lumber in pile in the yards of White Marble
Lime Co. at that date. Said invoice was entered upon the
books of the petitioner as a liability as at December 31,
1920. The petitioner included said lumber so invoiced and
so entered upon its books as part of its lumber inventory
of December 31, 1920. The market value of said lumber
was then $50,429.85 and it was so valued in said inventory
of December 31, 1920. The difference between said
52
invoice cost- of the lumber to the petitioner of
$70,601.80 and its market value on December 31,
1920 of $50,429.85, namely, $20,171.95, was deducted by the
petitioner in its income and excess profits tax return for
the year 1920 as a loss sustained during that year. The
respondent disallowed the entire amount of said loss and
computed the deficiency that in part gave rise to the appeal
to the Board.
2. Thereafter, on May 19, 1926, the respondent filed with
said Board his answer to said petition, which answer ad¬
mitted that petitioner was a corporation, organized and
doing business in the manner and at the place alleged; that
the respondent had mailed to the petitioner a notice of
deficiency under date of February 5, 1926, showing a de¬
ficiency of $7,774.94 for the calendar year 1920; that the
inventory loss as alleged was claimed as a deduction in
the petitioner’s income and excess profits tax return for

i
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1920, but denied each and every other of the fjacts alleged
as hereinbefore set forth, for lack of information sufficient
to form a belief as to the truth or falsity thereof.
3. The cause, being at issue under the rules! of practice
of the Board upon the filing of such answer, duly came on
for a hearing on August 12, 1927, at which time the peti¬
tioner, by stipulation of the facts as well as by competent
witnesses, submitted testimony in support of the allega¬
tions as aforesaid.
53
4. Thereafter, on December 20, 1927| the Board
promulgated its findings of fact in substantial ac¬
cordance with the facts as alleged in the petition with re¬
spect to said loss. In addition, and supplementary to the
facts as hereinbefore set forth, and based upon the stipu¬
lation and testimony as aforesaid, the Board also found
that the contract provided that the lumber was to be shipped
according to directions given by the seller, payment to be
made sixty days from invoice, or settlement to! be made on
piles marked up. (An exact copy of the contract and its
later amendment as well as relevant correspondence are
included in the Board’s findings.) The Board also found
that it was a common practice and trade custom, with re¬
spect to such contracts, to set aside and pile the lumber
purchased, marking it in some manner to designate that
the lumber was sold and the name of the purchaser; also
that the invoice rendered the petitioner by White Marble
Lime Go. for the lumber in pile at December §1, 1920 was
upon the previous understanding and knowledge of both
parties that the petitioner was including said lumber in
petitioner’s inventory of December 31, i920. j The Board
further found that inventories were regularly valued by the
petitioner and its taxable income computed on| the basis of
cost or market whichever is lower, and finally that the
lumber in pile at the yard of White Marble Lime Co., on
December 31, 1920, was shipped to the petitioner and re¬
ceived and accepted by it after December 31, 1920.
54
5. Along with its findings of fact promulgated on
December 20, 1927, the Board rendered an opinion
in -which it was held as a matter of law that the title to the
lumber in pile did not pass to the petitioner ! in 1920 and
that said loss was not deductible by the petitioner in its
income tax return for 1920.
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6. On February 17, 1928, the Board entered its final
order of redetermination, fixing the deficiency in the sum
of $4,070.79.
II.
Designation of Court of Review.
The petitioner, being aggrieved by the said findings,
opinion, decision and order of the Board, desires that the
same be reviewed by this honorable court. A stipulation
has been entered into with counsel for the respondent, to
the effect that the appeal may be reviewed by this court.
Said stipulation was entered into pursuant to the provi¬
sions of Section 1002(d) of the Revenue Act of 1926, and
is attached to this petition and made part hereof.
III.
Assignments of Error.
The petitioner, as a basis of review, makes the follow¬
ing assignments of error:
55
1. The Board erred in holding that the petitioner
did not have title in 1920 to the lumber purchased
in that year from White Marble Lime Co. and in pile and
at the yard of White Marble Lime Co. on December 31,
1920, and specifically set aside, identified and marked as
sold to the petitioner.
2. The Board erred in holding that the petitioner could
not include in its inventory of December 31, 1920, lumber
so purchased by the petitioner from White Marble Lime
Co. in 1920, as aforesaid.
3. The Board erred in holding that the petitioner did not
sustain a loss of $20,171.95 which represents the difference
between the contract price of said lumber in 1920 and its
market value on December 31, 1920.
4. The Board erred in its final order in rendering deci¬
sion for the respondent with respect to said loss of $20,171.95.
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IV.
i

Conclusion.
Wherefore your petitioner prays that this honorable
court may review said findings, decision, opinion, and
order, and reverse and set aside the same, to the extent
that said loss of $20,171.95 was not allowed by the Board
and that the clerk of the Board be directed to transmit and
deliver to the clerk of this court, certified copies Of all and
every of the documents necessary and material to
56
the presentation and consideration of the foregoing
petition for review and as required by the rules of
this court and statutes made and provided to the end that
the errors complained of may be reviewed and corrected.
And your petitioner will ever pray.
(Signed)
BROWN LUMBER COMPANY,
By R. L. PRINE,
Vice-Pres.
JACOB S. SEIDMAN,
j

Attorney for the Petitioner,
2 Lafayette Street,
New York City.

j

State of Michigan,

County of Schoolcraft, ss:
R. L. Prine, being duly sworn, says that he is the VicePresident of Brown Lumber Company, the petitioner
above named, and that as such he has authority to and has
signed the foregoing petition; that he has read the same,
and that the facts set forth therein are true to the best of
his knowledge and belief, and that the said petition is filed
in good faith.
R. L. PRINE.
i

Sworn to and subscribed before me this 28 day of July,
1928.
(Signed)
S. F. CARLSON,

Notary Public.
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Copy.
United States Board of Tax Appeals.
Docket No. 12703.
Brown

Lumber

Company,

Petitioner,

v.
Commissioner of Internal Revenue,

Respondent.

Stipulation.
Pursuant to Section 1002 (d) of the Revenue Act of
1926, it is hereby stipulated by and between the parties
hereto, through their respective counsel, that the appeal
from the Board’s ^decision may be reviewed by the Court
of Appeals of the District of Columbia.
(Signed)
i
JACOB S. SEIDMAN,
For the Petitioner.
Dated February 23, 1928.
(Signed)
C. M. CHAREST,
For the Commissioner.
Dated July 18, 1928.
Now, September 25, 1928, the foregoing Petition for Re¬
view and Stipulation certified as a true copy.
[Seal Board of Tax Appeals 1924.]
B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.
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Filed Aug. 1, 1928. United States Board of Tax
Appeals.
United States Board of Tax Appeals.
Docket No. 12703.
Brown Lumber Company,

David

H.

Blair,

Inc., Petitioner,

vs.
Commissioner of
Respondent.

Internal

Revenue,

Praecipe for the Record.
To the Clerk of the United States Board of Tax Appeals:
You will please prepare and, within sixty days of the
date of filing of the Petition for Review, in the above
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stated case, transmit to the Clerk of the Court df Appeals
for the District of Columbia, certified copies of the follow¬
ing documents:
1. The docket entries of proceedings before the United
States Board of Tax Appeals in the case above entitled.
2. Pleadings before the Board.
3. Findings of fact, opinion, and decision of the Board.
4. Petition for Review.
There is no statement of evidence necessary;' since the
facts are not in controversy.
The foregoing to be prepared, certified, and transmitted
as required by law and the rules of the Court Qf Appeals
for the District of Columbia.
JACOB S. SEIDMAN.
Dated New York, N. Y., July 30, 1928.

j

JACOB S. SEIDMAN,
Attorney for Brown Lumber Co., Inc.,
2 Lafayette Street,
New York, N. Y.

j

i

Now, September 25, 1928, the foregoing Praecipe certi¬
fied from the record as a true copy.
j

[Seal Board of Tax Appeals 1924]

!

B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.
j
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United States Board of Tax Appeals.
Docket No. 12703.
i

Brown Lumber Company,

Petitioner,!

v.
i

Commissioner of

Internal Revenue,

Respondent.
!

Order Enlarging Time.
For sause appearing of record, it is
Ordered that the time for filing certified copies of record
papers sur petition for review of the above proceeding in
!
!

i
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the Court of Appeals, District of Columbia, be and it is
hereby extended to October 15, 1928.
(Signed)
B. H. LITTLETON,
Member U. S. Board of Tax Appeals.
Dated Washington, D. C., October 1, 1928.
A true copy.

Teste:

[Seal Board of Tax Appeals 1924.]
B. D. GAMBLE,
Clerk.
B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.
Endorsed on cover: Board of Tax Appeals. No. 4849.
Brown Lumber Company, Inc., Appellant, vs. Commis¬
sioner of Internal Bevenue. Court of Appeals, District of
Columbia. Filed Oct. 10, 1928. Henry W. Hodges, Clerk.
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IN THE

COURT OF APPEALS, DISTRICT OF
COLUMBIA.
j
i

OCTOBER TERM, 1928.
|

No. 4849.
Brown Lumber Company, Inc.,

Appellantt
vs.
Commissioner of Internal Revenue,

Appellee.

BRIEF FOR APPELLANT.
Statement.

i

i

This appeal relates to the income tax liability for
the year 1920 of the appellant, and is taken from a de¬
cision of the United States Board of Tax Appeals ren¬
dered February 17, 1928 (R. 36). It is brought tb this
Court by stipulation (R. 42), and a petition for review
filed August 1, 1928 (R. 37).

Question Presented.

I

The ultimate question in this case is whether the
appellant is entitled to include certain lumber in its
merchandise inventory at December 31, 1920, and take as
a loss the difference between the contract price and the
market value of the lumber. In view of the stipulation
entered into between the parties, however, the! real
question is whether appellant had title to the lumber
on December 31, 1920 (R. 28).

2
Manner in Which Question is Raised•
The Commissioner of Internal Revenue determined
a deficiency which arose in part by virtue of his dis¬
allowance of $29,753.95 of losses claimed by the appellant,
$20,171.95 arising out of lumber purchased from the
White Marble Lime Company and $9,582 arising out of
lumber purchased from A. M. Chesbrough (R. 10).
The appellant appealed to the United States Board
of Tax Appeals (R. 11). That body sustained the deduc¬
tion as to lumber purchased from A. M. Chesbrough and
affirmed the disallowance as to the lumber purchased
from the White Marble Lime Co. (R. 35). The appellant
now desires to have this affirmance reviewed.

Errors Relied Upon.
The errors assigned are as follows (R. 40):
1. The Board erred in holding that the petitioner did
not have title in 1920 to the lumber purchased in that
year from White Marble Lime Co. and in pile and at
the yard of White Marble Lime Co. on December 31,
1920, and specifically set aside, identified and marked as
sold to the petitioner.
2. The Board erred in holding that the petitioner
could not include in its inventory of December 31, 1920,
lumber so purchased by the petitioner from White Marble
Lime Co. in 1920, as aforesaid.
3. The Board erred in holding that the petitioner
did not sustain a loss of $20,171.95 which represents the
difference between the contract price of said lumber
in 1920 and its market value on December 31, 1920.

3
4. The Board erred in its final order in rendering
decision for the respondent with respect to said losfe of
$20,171.95.
i

As previously indicated, the basic assignment is the
first, that of title. All the others automatically Sow
therefrom in view of the agreement of the parties on
the collateral facts (R. 28).

Statement of Facts.
There is no dispute as to the facts. They have Sub¬
stantially all been stipulated and are set forth in; the
Board’s interlocutory decision (R. 17, 23).
The following are the pertinent facts as found by
the Board:
The Brown Lumber Company has, since its organiza¬
tion in December, 1909, been engaged in the business of
buying, selling and producing lumber and lumber
products (R. 17).
On February 10, 1920, petitioner entered into a con¬
tract with the White Marble Lime Co. for the purchase
of four million feet of box lumber which contract was
confirmed under the same date in writing as follows
(R. 23, 24):
i

February 10, 1920.
White Marble Lime Co.,
Manistique, Mich.

j
!

Attention Mr. W. B. Thomas.
My Dear Mr. Thomas:
Confirming the writer’s conversation with j you.
You may enter our order for four million feet of
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box lumber sawed from 8' bolts and edged on one
edge, price $35.00 per M' on board cars Manistique,
Mich. Each party to pay y2 inspection fees; terms
2% off 15 days for cash or sixty days note from
date of invoice.
If sixty days is taken, invoice is to be settled
promptly by Trade Acceptance. Orders to be given
for shipment when shipping dry or settle for on
estimate and piles marked up. You are to saw
the lumber into 4 5 6 or 8/4 as we may direct.
It is understood that this lumber is to be sawed
this season by you, unless you are prevented doing
so by accidents, strikes, fires or other conditions
beyond your control.
We are writing this in duplicate and the sign¬
ing of the same constitutes a contract.
Very truly yours,
BROWN LUMBER COMPANY,
(Signed) By W. W. Parr.
WHITE MARBLE LIME COMPANY,
(Signed) By W. B. Thomas, Mgr.
On September 16, 1920, the White Marble Lime Com¬
pany wrote the following communication to the Brown
Lumber Co. (R. 24, 25) :
Manistique, Mich.,
Sept. 16, 1920.
Brown Lumber Co.
Traverse City, Mich.
Gentlemen:
Attention W. W. Parr.
In reply to your telegram of date have wired
you that approximate amount of 1920 cut in pile

•I

I

390 M feet 4/4, 375 M feet 5/4, that loading
lumber Traverse City today.
Referring to the contract of date February
10th. We will not be enabled to furnish four
million feet due to the strike conditions wherebv
we were not enabled to start our mill until late in
July, whereas at the time of making the contract,
I expected to start in April.
As one edger would not take care of the cut, I
placed an order the same day that made contract,
but due to the general existing conditions, :I was
unable to obtain shipment until the 7th of this
month. The edger has not yet reached us, expect
it daily and have everything in readiness to place
immediately on its receipt.
Not having the second edger, all of the lumber
does not contain one square edge, this is a matter
that you and I will have to adjust and I doubt not
that we can do it to our satisfaction. I have not
cut any 6/4 or 8/4 as cutting on these two thick¬
nesses they would be more unedged than if cutting
on 4/4 and 5/4. Immediately that the edger is
received, I will start cutting these two thicknesses.
Another matter for us to adjust is the matter
of interest that you think you are entitled to
owing to the overestimate of my man as to the
amount of lumber. Believe you and I can adjust
this to our mutual satisfaction.
Owing to the labor conditions and strike
which are beyond our control, I would estimate
that our 1920 cut will be in the neighborhood of
2y2 million feet. You understand this is simply
an estimate as I do not know what the conditions
from now to January first will be.
Two cars were placed for loading this mbrning
and the agent said he would give us two more as
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soon as these loaded. McLellan was sick this
morning and unable t# work and I secured an in¬
spector from Mr. Gillette in order not to delay the
loading.
Yours very truly,
(Signed)

W. B. THOMAS,
Manager.

It was a common practice with respect to such con¬
tracts, to pile the lumber purchased, marking it with
crayon or paint or in some manner to designate that the
lumber was sold. It is possible to ascertain more or less
correctly the footage of lumber in the lumber pile by
means of tiering. Such estimates are usually fairly cor¬
rect. The marks upon the pile of lumber set aside under
purchase contracts included the estimates of the number
of feet in the pile, the date that the lumber is put in the
pile and the kind and grade of lumber. It was used to
provide for inspection when the lumber is finally taken
out (R. 20).
Parr, president and general manager of the petitioner,
made inspection of the lumber covered by the White
Marble Lime Company contract from time to time. He
made an inspection on or immediately before December
31, 1920. In this inspection he found that the lumber
purchased under the contract with the White Marble
Lime Company had been placed in pile and was marked
in accordance with the trade custom as being sold to the
Brown Lumber Company (R. 25).
Under date of December 30, 1920, the petitioner ad¬
dressed a communication to the White Marble Lime Com¬
pany as follows (R. 25) :
“We would like to have you mail us a blanket
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invoice for the box lumber that we have on order
from you.
Enclosed you will find a Memo of the charge
that we have put through our books. Understand
we are taking a loss of $10.00 per M on this stuff
on our inventory and we wish to have an invoice
as a matter of record.
When the stock comes out it can be invoiced
and checked against this Memo invoice and when
the stock is all cleaned up final settlement! can
be made.
This blanket invoice should be dated not later
than December 31st, 1920.
I

Very truly yours,
BROWN LUMBER COMPANY,
(Signed) By W. W. pW”
,

i

Under date of January 5, 1921, the White Marble
Lime Co. replied to the letter of the petitioner of De¬
cember 30, 1920, as follows (R. 26) :
|
As per your request, we are enclosing ihvoice
for lumber.
When shipments are made, invoices will be ren¬
dered and checked against this blanket invoice.
|

Yours very truly,
i

(Signed) W. B. THOMAS,
Manager.
The invoice referred to in the communication of Janu¬
ary 5, 1921, from the White Marble Lime Company and
enclosed with the communication was as follows (R. 26):
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Invoice from White Marble Lime
Company, Manistique, Michigan.
December 23, 1920
Our Order No.
Your Order No.
Terms: ....
To Brown Lumber Co., Traverse City, Mich.
007,893' 4/4 Box and Crating Lumber at $35 $21,276.26
415,872'5/4 “
“
“
“
at 35 14,555.52
.24,196.52
302,100'8/4 i“
“
“
“
at 35 10,573.50
2,017,194'

$70,601.80

This invoice was entered upon the books of the peti¬
tioner as a liability as of December 31, 1920. The peti¬
tioner included the lumber in the yard of the White
Marble Lime Company in its own inventory of December
31, 1920, at $50,429.85, which was the fair market value
of the lumber on that date (R. 26).
Under date of February 26, 1921, the White Marble
Lime Company addressed a communication to the peti¬
tioner as follows (R. 26, 27):
Attached you will find estimate of lumber in
pile cut in the months of July, August and Sep¬
tember.
I have with-held asking for settlement on any
of this lumber appreciating your condition. But
it has now come to a point where I must have
funds to take care of camp labor orders, and I
will be obliged if you will send us trade accept¬
ances to the amount of $15,000.00 to be made in
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amounts of $2,500.00 each. Lumber to coVer to
be marked up with your name.
I would be obliged if these would reach me by
return mail.
j

Inventories have been valued by the petitioned, and
its taxable income computed, on the basis of cqst or
market, whichever is lower (R. 23).
The difference between the cost of the lumber in pile
in the yard of the White Marble Lime Company as of
December 31, 1920, of $70,601.80, and the market |value
thereof, which was $50,429.85, was claimed by the peti¬
tioner in its income tax return for the year 1920 as a
deductible loss. The Commissioner disallowed this loss
in its entirety and the deficiency here in question arises
in part as a result of such disallowance (R. 27).|
The lumber in pile at the yard of the White Marble
Lime Company on December 31, 1920, was shipped to
the petitioner and received and accepted by it from time
to time during 1921 and 1922. These shipments sub¬
stantiated the estimate of the lumber in pile on Decem¬
ber 31, 1920, set forth in the invoice of December 23,
1920. In August, 1921 the petitioner prevailed j upon
the White Marble Lime Company to adjust the contract
price to $16.25 per M ft. of lumber. All the shipments
from lumber in pile on December 31, 1920, were settled
on that basis (R. 27).
i

j
Summary of the Points of Law.
The first headnote to the Board’s interlocutory deci¬
sion enunciates the broad fundamental and uniformly
settled legal principles applicable to the question here
presented for determination. Title to property passes
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when the parties so intend. The Uniform Sales Act, in
force in Michigan where the contract was entered into
and performed—contains certain rules for ascertaining
intention under given circumstances. But these rules
are merely aids, not absolute prescriptions. They create
only presumptions, and the presumptions must yield
to the actual intent where there is a conflict between the
two. In other words, it is the actual intent that controls;
and as a general proposition the actual intent is to be
determined in regarding (1) the terms of the contract,
(2) the conduct of the parties, (3) the usages of the
trade, and (4) the circumstances of the case. (Michigan
Laws of 1919, Sections 11,849 and 11,850.)
The contract here under consideration is admittedly
one “to sell” rather than “of sale”. It also clearly
involves “unascertained or future goods”. As to such
contracts, the statute provides among other things, and
in effect, that unless a different intention appears, where
the delivery terms are F. O. B., title passes when the
property involved is delivered free on board. (Rule 5,
Section 11,850.)
But prior in the order of enumeration of the rules,
and at least in pari passu in construction of the F. O. B.
rule, is the one that says:
i

“Rule 4. (1) Where there is a contract to sell
unascertained or future goods by description, and
goods of that description and in a deliverable state
are unconditionally appropriated to the contract,
either by the seller with the assent of the buyer, or
by the buyer with the assent of the seller, the
property in the goods thereupon passes to the
buyer. Such assent may be expressed or implied,
and may be given either before or after the appro¬
priation is made.”

I

The Board, however, appears to have taken the
F. O. B. rule as the basic criterion. It gave judgment
for the appellee on the holding that in its opinion ‘‘a
different intention” was not shown. The appellant re¬
spectfully submits that the Board thereby erred in laV,
in that,
i

i

l. The F. 0. B. provision cannot be regarded as the
bedrock on which this contract stands or falls in the
determination of title.
i

n.

Buie 4 is not only just as applicable, but also is
entitled to prior consideration, because under that rule,
title passed to the appellant by December 31, 1920.
That being so, Buie 5 cannot divest the title.

m.

Even if the appellant misconstrues the law in
these respects, the conclusion is still the same, because
the actual intention of the parties viewed from all
angles, establishes the passage of title to the appellant
before the close of 1920.
j
These points will be discussed in the order of their
enumeration.

Discussion.
i

i.

i
i
i

The F. O. B. provision has not the controlling
significance given it by the Board.
ii

i

There is nothing sacred or omnipotent in the letters
“F. O. B.” that gives them imperious control over the
gigantic volume of goods being daily transported. While
shipments F. O. B. create a presumption about the pass¬
age of title, the actual facts and intent must control.
i

Richardson Lumber Co. v. Hoey, 219 Mich.
646;
'
|
Barton v. Turnbull, 226 Mich. 685 at 689. !

i

I
i
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The passage from Williston on Sales, quoted by the
Board, is followed by the sentence “The general rule,
however, must be qualified by two possibilities * # #, the
first relating to * * *, and the second to the other terms
of the contract” (Vol. 1, p. 602). On page 603 appears:
“As the rule that property passes as soon as the goods
are delivered at the point where they are free on board
is merely one of presumption, it will yield to other terms
of the contract indicating a contrary intent.” In support
of the last quotation, Williston cites the United States
Supreme Court decision in the case of U. S. v. Andrews,
207 U. S. 229.
In a number of cases involving F. O. B. contracts
presenting analogous circumstances as in the case at
bar, title was deemed to have passed to the vendee before
the goods were put on board.
Whitcomb v. Whitney, 24 Mich. 485;
Jenkinson v. Monroe Bros. & Co., 61 Mich. 454;
Coleman v. McDermot, 5 U. C. C. P. 303;
Hobart v. Littlefield, 13 R. I. 341.
Perhaps the case striking closest home is that involving
the very appellant and the decision of the very Board as
regards the Chesbrough contract.
The opinion of the Board cites the case of Detroit
Southern R. R. Co. v. Malcohnson, 107 ]Sf. W. 915, as
indicating the contrary.
This decision, however, can
hardly be regarded as determinative of the present in¬
quiry, since there w^ere no facts other than the F. O. B.
situation, on which the Court could construe the contract.
In the case of Vogt v. Schienebeck (Wis.), 100 N. W.
820, the only question before the Court was whether the
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seller or the purchaser was required to supply the cars
under an P. O. B. arrangement. The case stands only
for the answer to that question. Digressions into other
fields are, of course, productive of dicta.
In the brief filed by the appellee with the Board, ref¬
erence is made to the decision of Schenning et all v.
Devere & Schloegel Lumber Co., 180 N. W. 136, which
in turn mentions Miller v. Seaman, 176 Pa. 291, $nd
Schreyer v. Kimball Lumber Co., 4 C. C. A. 547. In all
of these cases, it will be found that there were no other
circumstances but the F. 0. B. situation before the Court.
Furthermore, in the Miller and Schreyer cases, measure¬
ment, weighing, inspection or shipment were construed as
conditions precedent. None of these cases, therefore, are
helpful in deciding the present question, especially in
view of the many significant surrounding circumstances
(later discussed) that the appellant maintains clearly
overthrow any presumption that an F. O. B. contract
carries with it.
After all, what is the real significance of the F. 0. B.
provision in a contract? In 62 L. R. A. 796, it is stated
that the primary significance is that the vendor will
save the vendee from any expense attending the bringing
of the goods to or upon the vehicle of conveyance speci¬
fied, or to the point named. In other words, F. O. B. is
merely used to determine one feature of the contract—
the price.
This is strikingly accentuated by the contract before
the Court. The pertinent part reads, “Price, $35 per M
on board cars Manistique, Hich.”. The phrase “on board
cars, etc.”, is inseparable from the antecedent “Price,
$35 per M”. It is not synonymous with saying “De¬
livery F. O. B.” nor with “F. O. B.” standing alone^ If
i

I
!
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that were the intent, the comma would have been inserted
between ‘Trice, $35 per M” and “on board ears”. The
absence of the differentiating punctuation compels to the
conclusion that what the parties were stipulating was
that the price included everything up to the point of
placing the lumber on the cars, and from that point on,
expenses had to be borne by the purchaser. That is to
say, the vendor was not assuming the obligation to de¬
liver the goods on board cars, but merely to pay for the
transport and loading up to the given place.
Another approach leads to the same ground. The
terms as to delivery are set forth in the contract in a
different paragraph from the one in which the F. O. B.
reference is made. All that is said about delivery is that
orders for shipment are to be given by the purchaser, and
these orders are to be settled for on the basis of esti¬
mates of lumber in pile marked up. Surely, if it were
intended to relate the F. O. B. provisions to the delivery
terms and have it control the time when title passed from
the vendor to the vendee, mention of the F. O. B. would
have been made at this point in the contract, and not in
conjunction with the price aspect.
It might perhaps be different if under the contract
the vendor were deprived of the right to payment until
the lumber reached the F. O. B. point, but even that was
not the case. Delivery and payment were in no way
interrelated, or one consequent upon the other. Only
one connotation, therefore, could surround the F. O. B.
provision in these circumstances, namely, that it was
merely a measure of and means of establishing the con¬
tract price.
A. J. Neimeyer Lumber Co. v. Burlington M.
R. R. Co54 Neb. 321;

15
Maddalini Olive Oil Co. v. Anilo Aquino et al.,
180 N. Y. S. 724 at 726;
Chas. F. Ortliweins’ Sons v. Wachita Mill d:
Elevator Co., 32 Tex. Civ. App. 600;
Early-Foster Co. v. A. P. Moore’s Sons, 238
S. W. 299 at 303;
Sealy Oil Mill & Mfg. Co. v. Baroman, 279
S. W. 303 at 304.
Williston covers the principle as follows, on page 595:
“Other circumstances of the contract, however,
may make it evident that the intention of the par¬
ties was not to impose any obligation upon the
seller to deliver the goods at the point of destina¬
tion, but merely as a matter of adjustment of the
price to throw the expense of the freight upon the
seller.”
A number of cases are cited by Williston in support of
this statement, among which is Dow Chemical Coi v.
Detroit Chemical Works, 208 Mich. 157. The contract
there provided that the price should be “Twelve ($12)
dollars per ton, F. O. B. vendor’s tank cars, Detroit,
Mich., less freight to Midland, Mich.”. The Court Jield
that the contract did not come within any F. O.
rule, and that the vendor’s obligation was not as to
delivery, but price.
At first blush, a different impression may bei ac¬
quired from the references in the Board’s opinion to the
i
case of Detroit Southern R. R. Co. v. Malcolmson, supra,
and quotation on the strength of the Vogt case, supra,
that F. O. B. contracts “have acquired a settled judicial
meaning”. The quotation is mentioned as being ad¬
dressed to the argument that F. O. B. was only a part
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of the selling price. It has already been pointed out that
the Vogt decision stands only for the answer to the propo¬
sition whether the vendor or vendee must supply the
freight cars. Anything else is dictum.
In the final analysis, therefore, an F. O. B. provision
is merely a not the factor in determining intent, unless,
of course, there is nothing else but the F. O. B. provision
to work from. But even if it may control the delivery
terms or have some greater significance, it certainly does
not, in this instance, assume the commanding position
accorded it by the Board.
Quite to the contrary, under the circumstances here
existing, it cannot acquire any position at all. Williston
explains on page 596—and this is very important—
that “If a contract which provides for the payment of
freight by the seller also provides [as does the present
contract] for payment of the price at a time prior to the
arrival of the goods at their destination, it is a fair infer¬
ence that the transfer of the property was not to be
deferred until the arrival of the goods”.
The Board’s determination likewise falls in the face
of Rule 4, and the actual intent of the parties, as the
succeeding sections of this discussion will review.

II.
Rule 4 (that of appropriation) was fully com¬
plied with, and under the circumstances it has
priority over Rule 5.
Just why Rule 5—the F. O. B. provision—should have
been made the guardian of this contract by the Board
to the exclusion of Rule 4—appropriation—is not clear.
They are both prescribed as guides in the ascertainment
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of intention. Taking the view least favorable to the
appellant, it would appear that neither rule is given
command over the other per se, unless it be through
priority of enumeration, in which case, the rule as to
appropriation would control. However, it must also be
manifest that if title were deemed to have passed
under one rule, the other would not operate to divest
the title. Otherwise the rules would have no logical
coherence and application.
S

As a matter of fact, the Supreme Court of Michigan,
in Hetrick v. Srere, 235 Mich. 306 at 314, seems to st^mp
the rule as to appropriation with definite priority, j In
that case it was held that “The specific goods not having
been segregated nor marked for the buyer, nor delivered
to the carrier for the buyer, and the contract providing
for segregation and delivery F. O. B. mill, property in
the goods did not pass to the defendant”. In other
words, since there was no marking and segregation of
the specific goods, the F. O. B. part of the contract! was
held to control. The implication is clear. If (as is here
the case) the goods had been marked and segregated,
the significance of the F. O. B. provision would have had
to yield to the evident intention manifested by the appro¬
priation.
The appellant submits that by December 31, 1920,
there had been a complete appropriation of the lumber
in question, so that regardless of any F. O. B. rule; and
even without the support of the other existing factors
indicative of intent, title was in the appellant.
There is no doubt but that the contract when entered
into was executory. However, the only door through
which it was required to pass in order to become an
executed sale was that of “appropriation”. To work out
i

!
i
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an appropriation, all that was required was a specifica¬
tion or identification of the lumber to the contract, and a
mutual assent to the specification.
Benjamin on Sales, page 328;
Williston on Sales, Vol. 1, page 555.
The texts are full of citations, but the principles are too
fundamental to require any reference to them.
What do the facts reveal in regard to this phase of the
question? The contract was entered into in February,
1920. It provided, among other things, (1) that the
lumber was to be made up in widths directed by the
purchaser; (2) that the lumber was to be piled and
marked by the seller; (3) that directions as to shipment
were to come from the purchaser, pending which the
lumber was to be permitted to dry in the piles; (4) that
if no shipping instructions were given by the purchaser,
the purchaser was to pay for the lumber based on esti¬
mates in the pile. It was next found that the seller
went ahead with the manufacture of the lumber accord¬
ing to the contract, and that the lumber was not only
placed in pile, but specifically marked as sold to the
appellant. This, however, would be an ex parte act, so to
speak, and perhaps insufficient to work out an appropria¬
tion.
But consider these further significant facts. (1) The
appellant, through its president, inspected the lumber
in pile from time to time and saw the lumber and its
markings. (2) Such an inspection was made just before
the close of the year. (3) The appellant approved of the
lumber in pile, and asked the vendor for a bill for the
lumber, explaining to the vendor that the appellant re¬
garded itself as the owner of the lumber, and was going
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to include it in the appellant’s merchandise inventory.
(4) Piling and marking was a common practice with
respect to such contracts, and lent itself to substantially
correct ascertainment of quantity and quality.
j
|

All this took place before the year 1920 closed. Gan
there be any more positive acts of specification, identifica¬
tion, and mutual assent, and hence the completion of the
sale? (Gibbons v. Robinson, 63 Mich. 146.) And; as
confirmatory of the situation, at the end of 1920, the fu¬
ture developments show (1) that on February 26, 1921,
the vendor asked for payment on account, having previ¬
ously withheld doing so because of the appellant’s condi¬
tion; (2) that the lumber in pile on December 31, 1920,
was received by the appellant; (3) that the estimate of
the quantity of lumber in pile was found to be correct.!
It is difficult to see how these circumstances can; be
so lightly dismissed with the statement that “The fact
that the quantity and quality of the lumber in question
was ascertained by estimate and that the lumber was
identified, seems not to be an affirmative indication that
title intended to pass” (R. 32). Does not that hin
squarely counter to or ignore the very dictates of Rule
4, in order to cling to one lone feature, the F. Oj B.
provision, weakened, if not obscured, by the many others?
The Board recognizes the principle of appropriation,
but confines it to the situation where ascertainment and
identification are the last acts required of the seller to
constitute the appropriation. Going at it even on that
basis, the appellant must prevail. The only possible
thing that remained to be done after December 31, was
for the purchaser to relieve the seller of the physical cus¬
tody of the lumber. That was a matter for the pur-
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chaser, not the seller. Under the contract, shipping was
to be done only at the direction of the purchaser. The
seller was not concerned. He was to be paid on the basis
of the pile, whether the purchaser called for shipment or
not. The purchaser was to pay the freight cost. True,
the seller was financially obligated to pay for the cost of
loading the cars at Manistique, but that was a financial
detail that could in no way have such deep-rooted sig¬
nificance as to determine when title passed. It was so
held in Coleman v. McDermot, supra, and Hobart v. Lit¬
tlefield, supra.
Surely it will not be contended that if payment were
made for the lumber by the appellant in 1920 and no
shipment ordered by it in that year or the next five years,
that title would continue in the vendor just because the
vendor was required to load the lumber on cars in its own
home town, involving a negligible financial transaction
compared to the amount involved in the substance of the
contract. Yet, that is the result produced by the Board’s
holding, since the appellant incurred the liability for pay¬
ment in 1920 when the lumber was piled and inspected,
and for all practical purposes the incurrence of the
liability is the equivalent of payment (a point to be
later discussed more fully).
No, it must be patent that by December 31, 1920, there
was no substantial act left for the seller to perform,
so that the cases cited by the Board as having no direct
applicability instead are clearly pertinent.
Richardson Lumber Co. v. Hoey, supra;
Lingham v. Egglston, 27 Mich. 324.
See also the case of Jenkinson v. Monroe Bros. & Co.,
supra, where the same conclusion was reached, even

i
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though some of the lumber in pile was not according to
the contract. Likewise, see Caldwell v. Keystone fron
Co., 36 Mich. 51, and Wheelock v. Starkweather, j 146
Mich. 53.
j
But the Board says that the F. O. B. provision implies
not merely a formal delivery, but a substantial affirma¬
tive act of delivery. It has already been established |that
the F. O. B. provision should not be given such a pre¬
tentious role. Furthermore, that even if an attempt were
made to give the provision the leading part, it would be
ousted because the contractual requirement for paynlent,
regardless and probably before delivery, makes j the
F. O. B. part incompatible.
j
However, even all this can be disregarded and the
appellant’s position upheld. The factual structure as it
existed on December 31, 1920, and the subsequent j con¬
firmatory reflections, have already been presented. They
incontrovertibly show the manifest intention of the par¬
ties to bring about an appropriation, and the realization
of that intention. Under the circumstances, the literal
import of particular words in a contract inconsistent
with the intention must be disregarded. (Kelly v. TJpton,
5 Duer 336 at 340.) It is also a principle of construc¬
tion that where it appears that the intent of the parties
is that the property shall be deemed to have passed* the
mere fact that something remains to be done wil^ not
govern such intention.
i

Riddle v. Vamum, 20 Pick. 280;
McCandish v. Newman, 22 Pa. 465;
Stone v. Peacock, 35 Me. 385;
Fuller v. Bean, 34 N. H. 290;
Kimberly v. Patchen, 9 N. Y. 230.

Thus it was held in the case of Byles v. Colier, 54 Mich.
1, that even though the property was not in a deliverable
state, the passage of title will not be deferred. To quote
the Court :
a* * * where the goods sold are designated so
that no question can arise as to the thing intended,
it is not absolutely essential that there should be
delivery, or that the goods should be in deliverable
condition * * * This case has been referred to with
approval in the subsequent cases of (citing a num¬
ber of Michigan cases). * * * The cases elsewhere
to the same effect are numerous (citing many
cases).”
The very most that could be said here—and then only
after viewing the matter narrowly and technically, is that
the lumber was not in deliverable condition because not
on board cars.1 But as has just been demonstrated, that
does not suppress the clear intention proclaimed by all the
overt, affirmative, consummated acts of appropriation.
All forces, therefore, cogently converge on the estab¬
lishment of Rule 4, and the concomitant appropriation,
as overriding Rule 5, if the latter has any substantial
bearing on the present case at all. Appropriation having
been effected in 1920 when the piles were made, segre¬
gated, inspected and assented to, title to the lumber
passed to the appellant before the year had closed.
III.
The actual intention of the parties was that title
should pass before the close of 1920.

Even though the appellant is in error in its under¬
standing of the law as regards the F. O. B. rule and the
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prior compliance with the rule as to appropriation, ap¬
pellant must still prevail. After all, the ascertainment
to be made in this case is the intent of the parties. In
the last analysis that is what controls. The law sets
forth certain presumptive indicia of intent, and the appel¬
lant believes that the rules so laid down sustain its posi¬
tion. But the appellant does not require these collateral
aids, since the terms of the contract, the conduct of the
parties, the usages of the trade, and the circumstances of
the case all join hands and in unison proclaim the inten¬
tion of the parties to be that title should pass before the
close of the year.
i

(a) The Terms of the Contract.
The terms of the contract have in a measure already
been adverted to. Restatement, at this point, of the
phases pertinent to the present discussion may be| in¬
creasingly fruitful. Of outstanding significance in this
respect are that (1) the lumber was to be manufactured
by the vendor in widths directed by the appellant; 1(2)
it was all to be manufactured in the 1920 season; (3)
the time of shipment was to be controlled by the vendee;
(4) the lumber was to be piled and marked; (5) pay¬
ment was to be made, not according to shipments or de¬
liveries, but within sixty days from the invoice, deter¬
mined on the basis of the estimate of lumber in pile, j
It is recognized that merely because the lumber was
to be manufactured in widths according to directions
given by the appellant from time to time, the point of
passage of title was not thereby established. However,
the provision does start the framework of the corpus of
intent, because it indicates that the lumber was specially
made up for the purchaser, and that as soon as it was
manufactured, it was meant to be the purchaser’s. The
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fact that the lumber was to be manufactured in 1920 also
indicates that the parties looked forward to a completion
of their transaction in that year.
The body takes more definite form in the provision
about piling and marking. There are then unmistakable
signs that not only was the lumber meant to be the pur¬
chaser’s, but so far as the vendor was concerned, it was
the purchaser’s. Before the close of 1920, the lumber was
all piled and marked, as sold to the purchaser. At that
point, as has been previously discussed, the vendor was
through. The next move was the purchaser’s as to ship¬
ping instructions. But that did not disturb the vendor in
the least, because the vendor was entitled to payment
within sixty days from the date of invoice, and the
invoice was in order as soon as the lumber was piled and
marked, if shipment were not previously called for. When
shipment was required by the vendee the vendor could
be called on to pay the loading cost, but that was an
incidental part in a far more significant background.
The provision in the contract about the time for
payment is important because it definitely divorces deliv¬
eries from any commanding position. It shakes the very
foundation upon which any F. O. B. presumption can
stand. As Williston points out, supra, when payment is
to be made prior to shipment, the presumption about
F. O. B. not only vanishes, but also a stronger implica¬
tion exists that title passes prior to delivery.
The provision as to inspection is the customary one,
and provides no arresting difficulties. The right to in¬
spect always exists, but in the absence of any understand¬
ing to the contrary, does not affect the change of owner¬
ship.
Dow Chemical Co. v. Detroit Chemical Works,
supra;
Byles v. Colier, supra.
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The terms of the contract, then, clearly upset any
possible stranglehold that the presumptuous F. O. B. pro¬
vision may otherwise attempt to assert. The language
of the contract may not decide the issue, but it certaihly
provides a strong link in the admeasurement of the soli¬
darity of the chain of intent.
•

i

i

(b) The Conduct of the Parties.
i

i

Any deficiency in the wording of the contract is most
pointedly corrected and overcome by the conduct of the
parties. Pursuant to the contract, the vendor went ahead
with the manufacture of the lumber as directed by the
purchaser. The vendor piled the lumber and marked it
as sold to the appellant. The appellant’s president j in¬
spected the lumber as thus piled and marked, from time
to time. He did so around December 31. Everything
was satisfactory. The vendor had set the lumber aside
as the appellant’s. The appellant assented. Recogniz¬
ing the situation as complete and the lumber as its own,
the appellant wrote the vendor asking for an invoice, so
that the lumber could be properly recorded on the appel¬
lant’s books. In the letter the appellant told the vendor
that the appellant must include the lumber in its 1920
inventory, so that the invoice should bear date not l^ter
than December 31.
That was how the matter stood on December 31. In
ratification of the situation, on January 5 the vendor
sent the appellant the invoice requested, bearing date of
December 30. The invoice was entered as a liability on
the appellant’s books as of December 31, 1920, and the
lumber included in its inventory as of that date, j On
February 26, 1921, the vendor wrote the appellant asking
for payment against at least the cut for July, August and
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September. The vendor pointed out that it was entitled to
payment long before, but deferred asking for the money
in recognition of the appellant’s condition.
Can conduct comport with any clearer manifestation
of the intent of the parties that at the close of 1920 title
to the lumber should be in the appellant? In view of the
complete accord of the parties in the piling, marking,
inspection, bill dates, book entries, inventories, etc.,
wasn’t the appellant in the position on December 31,
1920, when he could say, “This property is mine. It has
been set apart specifically for me by contract, by inspec¬
tion, by designation, by every act, in short, which the
circumstances admit of being done. The vendor owes a
service to me in putting the lumber on rail which he can
perform or be liable for the value of, but if he performs
it, it will be in respect to property previously identified
as mine. The lumber has not only been bought by me,
but has been set apart for me and placed at my disposal
by the most unequivocal acts, and I have therefore become
vested with a title which I can maintain and enforce”.
If on December 31, 1920, the lumber were unfortunately
destroyed, the vendor would certainly be heard, and prop¬
erly so, to make the correlative statement. It follows
that any rule working out a contrary conclusion must
yield to the results impelled by the conduct of the parties.
Whitcomb v. Whitney, supra;
Tompkins Kiel Marble Co. v. Bookman et al.,
154 N. Y. S. 196.
The Board’s fact findings include a statement that in
August, 1921, an adjustment was made of the contract
price. That, of course, has no bearing in the determina¬
tion of the appellant’s tax position in 1920. On Decern-
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ber 31, 1920, the appellant was liable under the contract
for the lumber purchased at the contract price. Any
consideration that in 1921 brought about an adjustment
of the price could only be attributable to the year 1921,
and its tax effect, if any, figured in the calculations for
that year.
i

i

(c) Usages of the Trade.
i

The usages of the trade bear witness to the intent of
the parties otherwise manifested. The procedure as j to
piling and marking was a matter of custom in the lumber
business, and was a common practice with respect tp a
contract as now being considered. Through the piling,
it was possible to ascertain fairly correctly the quantity
and quality of the lumber. The marking not only re¬
corded the quantity and quality, but also the name of the
purchaser. In short, the prices made for complete appro¬
priation by the vendor, and required only the assent; of
the buyer to constitute the executed sale. That asspnt
was supplied in the present case by the appellant when
the lumber passed its inspection and the bill for bhe
lumber was requested. The assent was acted upon by
recording the liability for the lumber on the books! as
of the date when the assent was given, and by the inclu¬
sion of the lumber in the inventory as of that date, aldng
with all the other lumber belonging to the appellant, |
l

(d) The Circumstances of the Case.
i

If any of these intent groups—be they the language
of the contract, the conduct of the parties, or the usages
of the trade—do not of themseives direct the conclusion,
surely all the circumstances in the aggregate overwhelm¬
ingly evidence the desire of the parties that title pass
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before the close of the year. The Board’s decision does
not give effect to the composite picture. It rejects as
“unimpressive”, the ascertainment of the quantity and
quality of the lumber, or the provision that would call
on the appellant to pay for the lumber prior to ship¬
ment, etc. Even if these individual segments are not suf¬
ficient ly weighty to support themselves, they are at least
ingredients in a compound that are to be assimilated as
a unit, and not through a segregated analysis of the indi¬
vidual elements. The intention must be gathered from
the whole instrument and surrounding circumstances.
(Kelly v. Upton, supra.)
At that, greater attention seems to be warranted to the
circumstance regarding payment than the Board’s deci¬
sion gives it. The Board, though recognizing how impor¬
tant is the situation of payment uncorrelated to delivery
and coming even in advance of delivery, dismisses it from
consideration because it savs that there was in fact no
actual advance payment. In doing so, however, there has
been overlooked the practical phases of transactions of
this sort. It is submitted that under the circumstances of
this case, the incurrence of the liability for payment is
to be accorded the same significance as the actual pay¬
ment.
In the first place, it is clear that credit was intended
to be granted the appellant. The contract provides for
payment within sixty days from the date of invoice. Cer¬
tainly if the vendor voluntarily foregoes payment for a
given period, as manifested by the credit terms of the
contract and the letter of February 26, 1921, he must be
reasonably satisfied that he will be in no worse position
at the end of the credit period than at the beginning.
The contractual status of the parties and their legal
relation to the subject matter of the contract are in no
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way altered by the extension of credit as against enforc¬
ing collection in advance. For all practical purposes,
the situation is the same as if the appellant paid for the
lumber in advance and then borrowed the amount in¬
volved from the vendor. The appellant on December 31
was liable for the amount billed and billable. The vendor
had an account receivable to that extent. The liquidation
of the liability and the correlative receivable were en¬
tirely distinct transactions, wholly collateral to the lum¬
ber contract.
i

There is another reason why, in determining the status
of the contract, the existence of the liability must be
viewed in the same light as payment. The necessity for
doing so is expressly declared in Section 200 (4) of the
Revenue Act of 1921—the act here applicable—in the
provision that “paid” means not only actually paid, but
also the incurrence of liability for payment. The exact
language is:
“The term ‘paid’ * * * imeans ‘paid or accrued’
or ‘paid or incurred’. * * *”
Hence, while lack of payment before shipment may
have no particular significance, the existence of prepay¬
ment or its equivalent is well-nigh controlling in showing
the passage of title. At least it annihilates the presump¬
tion attributed to an F. O. B. arrangement.
Williston on Sales, page 542;
Appeal of Peveley Dairy Co., 1 B. T. A. 385;
Whitcomb v. Whitney, supra;
Edward Hines Lumber Co. v. Township j of
Wells, 142 Mich. 366.
!

I

i

i

i
i
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Furthermore, when to the equivalent of payment is
added the factor of appropriation, there is no shrinking
from the words of the Court in Byles v. Colier, supra,
that “the lumber was therefore set apart for the plaintiff
by examination, estimate and payment, and it is not
likely that either party supposed after payment had been
made that ownership was in anyone but the plaintiff”.
The Hines case is almost on all fours with the circum¬
stances surrounding the contract now before the Court.
There the plaintiff was assessed upon the tax rolls of the
defendant township for certain lumber. It resisted, claim¬
ing that it did not at the time own the lumber. The facts
were that the plaintiff had contracted to purchase the cut
of logs for the 1899 season, to be manufactured by I.
Stephenson & Co., located in the defendant township.
The logs were to be piled for about ninety days. The
terms were 2% discount for cash when the stock was
shipped and invoice rendered. The stock in the pile for
more than ninety days not shipped was to be estimated,
and 90% of its value advanced. Each party was to pay
half the inspection fees. A quantity of this lumber was
carried over beyond the year 1899. Representatives of
both parties examined and counted the piles, and the
lumber was marked as being sold to the plaintiff. It w*as
held that the lumber still in the yard of the vendor after
1899 belonged to the plaintiff, and that the tax was prop¬
erly imposed.
Other eases previously cited might also be gone into
in greater detail with profit. However, it appears more
determinative to consider the Chesbrough contract, and
the light it throws on the rationale of the Board’s holding
as to the present contract.
In the Chesbrough part of the case before the Board
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the ruling was that title to the lumber did pass before
1920 closed, even though the lumber was not on board
cars then. A different conclusion was drawn in regard to
the White Marble Lime Co. contract only because in |the
Chesbrough situation, the letter of the vendor transmit¬
ting the bill requested by the appellant was dated De¬
cember 29, 1920, whereas in the present case, it bore date
of January 5, 1921. In other words, the Board stamped
the vendor’s act in transmitting the bill as the passage of
title.
Hasn’t it been overlooked that it is the intent that
counts? The whole intent is not to be derived fromI a
single gesture by one party. It must be measured from
a sum total of factors. It is true that in the present case
some correspondence took place after December 31, 1&20,
but it was all in confirmation of an intention definitely
sealed prior to that date. If the letter of January 5
transmitting the bill bore a 1920 date, the Board’s deci¬
sion would, of course, have been in favor of the appellant,
to accord with the Chesbrough holding. Yet it is obvi¬
ous that the letter, though dated in 1921, distinctly bore
a 1920 flavor. It served to transmit a bill dated Decem¬
ber 23, 1920. It was written in response to a 1920 letter
that told the addressee that the transaction was regarded
as completed in 1920, that the purchaser was recording
the purchase in its 1920 accounts, and that the lumber
was being included in its 1920 inventory. There may be
a hankering of 1921 in form, but the substance is clearly
that of a completed transaction in 1920.
The fact that the vendor did not reply to the appel¬
lant’s letter of December 30 until January 5 surely does
not in any way affect the intent of the parties as I ex¬
pressed in those letters, namely, to pass title before the
end of December 31. If the appellant had delivered I the
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letter on December 30, or called personally that day on
the vendor and gotten its reply then, the Board would
say that title passed. Why? Because of the letter?
That would hardly be the proper basis. It would have to
be because of the intention. It is difficult to see wiiat
difference it makes in the intent of the parties whether
the letter of December 30 was answered on December 31
or on Januarv 5.
Furthermore, it would hardly be becoming for the
vendor to deny that title passed on December 31 after
writing the letter of January 5. The only purpose of. the
request made by the appellant in 1920 was to enable the
appellant to treat the lumber as belonging to it in that
year. The seller was so advised, and consented in its let¬
ter of January 5, for the express purpose of permitting
the buver to carrv out the intent. It would be anomalous
for the Court to block the desires of the parties and the
carrying out of the intention so clearly expressed, when
the very thing the Court desires to ascertain and effec¬
tuate is that very intention.
It was evidently the view of the Board that there was
no mutual assent obtained to the passage of title until
January 5. In so holding, the Board must have looked
at the appellant’s letter of December 30 as the ap¬
propriation or offer by the purchaser, and the vendor’s
letter of January 5 as the assent or acceptance by the
seller. In other w~ords, on the Rule 4 basis, the Board
declared the terms complied with on January 5. Rule 4
it will be recalled reads as follows:
“Where there is a contract to sell unascertained
or future goods by description, and goods of that
description in a deliverable state are uncondition¬
ally appropriated to the contract, either by the

i
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seller with the assent of the buyer, or by the buyer
with the assent of the seller, the property in the
goods thereupon passes to the buyer. Such assent
may be expressed or implied, and may be giv^n
either before or after the appropriation is made.”
The appellant submits that the view applied by the
Board confuses the acts of appropriation and assent, and
defers them beyond the term of their actual happening.
In the second section of the discussion it has been shown
in some detail that the appropriation was first made
by the vendor when it piled and marked the lumber.
This was pursuant to trade custom. The assent of tlie
buyer took place when, through its agent, the appellant
inspected the piles and before the end of the year 1920
agreed to take title, writing the seller to that effect. In
other words, the letter of December 30, 1920, instead of
being an offer to take title, was, with the prior inspection
made by the appellant’s agent, an acceptance of tihe
offer made by the vendor to pass title through marking
of the piles. Certainly that is the implied significance of
these acts, if not their express content.
Assuming, for the sake of argument, that the Board’s
construction of the appropriation and assent is valid, the
statute still makes for the conclusion maintained by the
appellant. Rule 4 fixes the date of the appropriation! as
the date when title passes. The assent to the appropria¬
tion may come before or after the act, but it speaks as of
the appropriation date. Hence, even if the prior mark¬
ing of the piles were not an implied offer by the seller,
and the inspection and letter of December 31, 1920, were
not the acceptance, but instead the latter were the appro¬
priation, title would still be deemed to pass on December
30, 1920, since the subsequent assent would operate!on
i

i
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and ratify the prior appropriation, and speak as of the
earlier date.
In addition, a vital difference exists between the Ches¬
brough and White Marble Lime contracts that adds to the
preponderating scales in favor of the appellant’s position.
The Chesbrough contract did not provide for payment
irrespective of and perhaps in advance of delivery, but
made payment depend on delivery. In the Chesbrough
case deliveries and the F. O. B. connotation, therefore,
had a greater significance. Yet the Board found, and
properly so, that title passed, regardless of the F. O. B.
aspect. Surely, where payment is divorced from deliveries
and accrues when the lumber is piled, and marked by the
vendor as sold to the vendee, the foundation of any
F. O. B. rule is shaken to the point where it can have
no determinative bearing.

Conclusion.
When placed in the scales, there is on the one side a
predominating array of facts—the manufacture of the
lumber according to directions from the purchaser and
subject to delivery calls from the purchaser; the piling
and marking of the lumber as sold to the appellant; the
inspection and approval of the lumber before the close
of the year; the provision as to payment regardless of
shipment; the notification of the vendor of the intent to
take the lumber into its 1920 inventory and the request
for a bill for that purpose; the compliance with that re¬
quest, etc., etc. Against these facts and the presump¬
tions flowing therefrom stands singly, feebly and battered,
the provision as to F. O. B. conjoined with the terms
as to price. No matter how tenaciously it may cling, it
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must yield to the overpowering weight of the many other
far more important facts and criteria.
It is therefore submitted that on December 31, 1920*
title to the lumber involved in the White Marble Limo
Co. contract was vested in the appellant. It follows that
the appellant was required to include the lumber in its
inventory as of that date, and it did. (Regulations 45|
Article 1581.) Since the appellant was required to valuo
its inventories on the basis of cost or market, whichever
was lower (Regulations 45, Article 1582), and the market
value of the particular lumber was $20,171.95 less thaii
cost, it also follows that the appellant should be alf
lowed the loss in computing its taxable income.
Request is therefore made of this honorable Court to
correct the error of the Board when it disallowed the loss
and thereby required the appellant to pay a deficiency of
$4,070.79, plus interest.
Respectfully submitted,

j

JACOB S. SEIDMAN,
Counsel for Appellant,
2 Lafayette Street,
New York City I
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PREVIOUS OPINION

i

j

The only previous opinion in this case is that of
the United States Board of Tax Appeals reported
in 9 B. T. A. 719.
j
I
JURISDICTION

This appeal is taken to this Court by the tax¬
payer from an order of the Board of Tax Appeals,
entered February 17, 1928, redetermining a defi¬
ciency in income and profits taxes for the year 1920
in the sum of $4,079.99. (R. 36.)
j
The case is brought to this Court by a petition
for review filed August 1, 1928 (R. 37), and by a
stipulation for review by this Court (R. 40,42) puri

(D

!
i
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suant to the Revenue Act of 1926 (Act of Febru¬
ary 26, 1929), c. 27, Sections 1001, 1002, and 1003,
44 Stat. 9,109-110.
QUESTION PRESENTED

Was appellant entitled to include in its inven¬
tory for the calendar year 1920, as goods purchased
within that year, lumber estimated to amount to
2,017,194 feet, so as to disclose a loss, where it ap¬
peared that said lumber was purchased under an
f. o. b. contract and had not been delivered to the
carrier during the year 1920 ?
STATUTES AND REGULATIONS INVOLVED

The pertinent provisions of the Revenue Act of
1918, c. 18, 40 Stat. 1057, are as follows:
Sec. 230. (a) That, in lieu of the taxes

imposed by section 10 of the Revenue Act
of 1916, as amended by the Revenue Act of
1917, and by section 4 of the Revenue Act
of 1917, there shall be levied, collected, and
paid for each taxable year upon the net in¬
come of every corporation a tax at the fol¬
lowing rates:
[Then follow provisions for rates not here mate¬
rial.]
Sec. 203. That whenever in the opinion of

the Commissioner the use of inventories is
necessary in order clearly to determine the
income of any taxpayer, inventories shall be
taken by such taxpayer upon such basis as
the Commissioner, with the approval of the
Secretary, may prescribe as conforming as
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nearly as may be to the best accounting prac¬
tice in the trade or business and as most
clearly reflecting the income.
j
The pertinent provisions of Treasury Regula¬
tions 45 are as follows:
!

1581. Need of inventories,—In order
to reflect the net income correctly, inven¬
tories at the beginning and ending of each
year are necessary in every case in which! the
production, purchase, or sale of merchandise
is an income-producing factor. The inven¬
tory should include raw materials and sup¬
plies on hand that have been acquired for
sale, consumption, or use in productive proc¬
esses, together with all finished or partly fin¬
ished goods. Title to the merchandised in¬
cluded in the inventory should be vested in
the taxpayer and goods merely ordered) for
future delivery and for which no transfer of
title has been effected should be excluded
The inventory should include merchandise
sold but not shipped to the customer at the
date of the inventory, together with any ljnerchandise out upon consignment, but if such
goods have been included in the sales of the
taxable year they should not be taken irj. the
inventory. It should also include merchandise purchased, although not actually re¬
ceived, to which title has passed to the pur¬
chaser. In this regard care should be exer¬
cised to take into the accounts all invoices or
other charges in respect of merchandise
properly included in the inventory, but which
is in transit or for other reasons has not been
reduced to physical possession.
I
Art.

.

i

!

i
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The Uniform Sales Act (Compiled Laws Michi¬
gan, 1915) provides as follows:
(11849) Sec. 18. Property in specific goods

passes when parties so intend.
(1) Where there is a contract to sell spe¬
cific or ascertained goods, the property in
them is transferred to the buyer at such time
as the parties to the contract intend it to be
transferred.
(2) For the purpose of ascertaining the
intention of the parties, regard shall be had
to the terms of the contract, the conduct of
the parties, usages of trade, and the circum¬
stances of the case.
(11850) Sec. 19. Rules for ascertaining
intention. Unless a different intention ap¬
pears, the following are rules for ascertain• ing the intention of the parties as to the time
at which the property in the goods is to pass
to the buyer:
r

*****

Rule 4. (1) Where there is a contract to
sell unascertained or future goods by de¬
scription, and goods of that description
and in a deliverable state are uncon¬
ditionally appropriated to the contract,
either by the seller with the assent of the
buyer, or by the buyer with the assent of the
seller, the property in the goods thereupon
passes to the buyer. Such assent may be ex¬
pressed or implied, and may be given either
before or after the appropriation is made.
(2) Where, in pursuance of a contract to
sell, the seller delivers the goods to the buyer,

or to a carrier or other bailee, whether named
by the buyer or not, for the purpose of trans¬
mission to or holding for the buyer, he is pre¬
sumed to have unconditionally appropriated
the goods to the contract, except in the cases
provided for in the next rule and in section
twenty. This presumption is applicable, al¬
though by the terms of the contract, the
buyer is to pay the price before receiving
delivery of the goods, and the goods are
marked with the words “ collect on delivery ”
or their equivalents.
|
Rule 5. If the contract to sell requires the
seller to deliver the goods to the buyer, or
at a particular place, or to pay the freight or
cost, of transportation to the buyer, or to! a
particular place, the property does not pass
until the goods have been delivered to the
buyer or reached the place agreed upon. I
!

STATEMENT OF FACTS

The proceedings below were upon issues in ad¬
dition to the question whether the appellant could
include in its inventory for the year 1920, because
purchased in that year, lumber ordered from the
White Marble Lime Company. These other issues
are not before this Court. The facts are undisputed and those pertinent to the issue raised by this
appeal were found by the Board of Tax Appeals to
be as follows:
The Brown Lumber Company has since its or¬
ganization in December, 1909, been engaged in the
i
business of buying, selling, and producing lumber
and lumber products. (R. 17.)
i

i

i
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On February 10, 1920, petitioner entered into a
contract with the White Marble Lime Company for
the purchase of four million feet of box lumber,
which contract was confirmed under the same date
in writing as follows (R. 23-24):

February 10, 1920.
White Marble Lime Co.,
Manistique, Mich.
(Attention Mr. W. B. Thomas.)
My Dear Mr. Thomas: Confirming the
writer’s conversation with you. You may
enter our order for four million feet of box
lumber sawed from 8' bolts and edged on
one edge, price $35.00 per M' on board cars
Manistique, Mich. Each party to pay %
inspection fees; terms 2% off 15 days for
cash or sixty days note from date of invoice.
If sixty days is taken, invoice is to be set¬
tled promptly by Trade Acceptance. Or¬
ders to be given for shipment when shipping
dry or settle for on estimate and piles
marked up. You are to saw the lumber into
4 5 6 or 8/4 as we mav direct.
It is understood that this lumber is to be
sawed this season by you, unless you are pre¬
vented doing so by accidents, strikes, fires,
or other conditions beyond your control.
We are writing this in duplicate and the
signing of the same constitutes a contract.
Very truly yours,

1

Brown Lumber Company,
By W. W. Parr.
White Marble Lime Company,
By W. B. Thomas, Mgr.

7
It was a common practice with respect to such
contracts, to pile the lumber purchased, marking it
with crayon or paint or in some manner to desig¬
nate that the lumber was sold. It is possible to
ascertain more or less correctly the footage of lum¬
ber in the lumber pile by means of tiering. Such
estimates are usually fairly correct. The marks
upon the pile of lumber set aside under purchase
contracts included the estimates of the number bf
feet in the pile, the date that the lumber is put
into the pile, and the kind and grade of lumber. It
was used to provide for inspection when the lumber
is finally taken out. (R. 20.)
On September 16, 1920, the White Marble Lime
Company wrote the following communication to the
Brown Lumber Company (R. 24):
i

.

. 16,1920.

Manistique, Mich., Sept

Co.,
Travers City, Mich.
(Attention W. W. Parr.)
Gentlemen: In reply to your telegram
of date, have wired you that approximate
amount of 1920 cut in pile 390 M feet 4/4,
375 M feet 5/4, that loading lumber Traverse
City to-day.
Referring to the contract of date Febru¬
ary 10th: We will not be enabled to furnish
four million feet, due to the strike conditions
whereby we were not enabled to start our
mill until late in July, whereas at the time :of
making the contract, I expected to start in
April.
Brown Lumber

*
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As one edger would not take care of the
cut, I placed an order the same day that
made contract, but due to the general exist¬
ing conditions, I was unable to obtain ship¬
ment until the 7th of this month. The
edger has not yet reached us, expect it daily
and have everything in readiness to place
immediately on its receipt.
Not having the second edger, all of .the
lumber does not contain one square edge;
this is a matter that vou and I will have to
adjust, and I doubt not that we can do it to
our satisfaction. I have not cut any 6/4 or
8/4 as cutting on these two thicknesses they
would be more unedged than if cutting on
4/4 and 5/4. Immediately that the edger is
received, I will start cutting these two thick¬
nesses.
Another matter for us to adjust is the mat¬
ter of interest that you think you are entitled
to owing to the overestimate of my man as
to the amount of lumber. Believe you and
I can adjust this to our mutual satisfaction.
Owing to the labor conditions and strike
which are beyond our control, I would esti¬
mate that our 1920 cut will be in the neigh¬
borhood of 2Y2 million feet. You under¬
stand this is simply an estimate, as I do not
know what the conditions from now to
January first will be.
Two cars were placed for loading this
morning and the agent said he would give
us two more as soon as these loaded. McLellan was sick this morning and unable to
•j

I
I
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work and I secured an inspector from JVjlr.
Gillette in order not to delay the loading.
Yours very truly,
W. B. Thomas,
Managerj
Parr, president and general manager of the ap¬
pellant, made inspection of the lumber covered by
the White Marble Lime Company contract from
time to time. He made an inspection on or immedi¬
ately before December 31,1920. In this inspection
he found that the lumber purchased under the con¬
tract with the White Marble Lime Company had
.
been placed in pile and was marked in accordance
with the trade custom as being sold to the Brotvn
Lumber Company. (R. 25.)
Under date of December 30, 1920, the appellant
addressed a communication to the White Marble
Lime Company as follows (R. 25) :
We would like to have you mail ug a
blanket invoice for the box lumber that we
have on order from you.
Enclosed you will find a Memo, of the
charge that we have put through pur
books. Understand we are taking a loss; of
$10.00 per M on this stuff on our inventbry
and we wish to have an invoice as a matter
of record.
When the stock comes out it can be in¬
voiced and checked against this Memo, in¬
voice and when the stock is all cleaned up
final settlement can be made.

i
I

10

This blanket invoice should be dated not
later than December 31st, 1920.
Very truly yours,
Brown Lumber Company,
By

W. W. Parr.

Under date of January 5,1921, the White Marble
Lime Company replied to the letter of the appellant
of December 30,1920, as follows (R. 26) :
As per your request, we are enclosing in¬
voice for lumber.
When shipments are made, invoices will
be rendered and checked against this blanket
invoice.
Yours very truly,
W B. Thomas,
Manager.
The invoice referred to in the communication of
January 5,1921, from the White Marble Lime Com¬
pany and enclosed with the communication was as
follows (R. 26):
Invoice from White Marble Lime Company, Manistique,
Michigan
December 23, 1920.

Our Order No.Your Order No.Terms:To Brown Lumber Co., Traverse City, Michigan:
607.893' 4/4 Box and Crating Lumber at $35.00 $21,276.26
14, 555. 52
44
at $35.00 <
415,872' 5/4 44
44
24,196. 52
44
at $35.00
302,100' 8/4 44
44
10,573. 50
2,017,194'

70,601. 80

This invoice was entered upon the books of the
appellant as a liability as of December 31, 1920.
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The appellant included the lumber in the yard!of
• the White Marble Lime Company in its own in¬
ventory of December 31, 1920, at $50,429.85, which
was the fair market value of the lumber on that
date. (R. 26.)
Under date of February 26, 1921, the White
Marble Lime Company addressed a communipation to the appellant as follows (R. 26-27):
i

Attached you will find estimate of lumber
in pile cut in the months of July, August,
and September.
I have withheld asking for settlement on
any of this lumber appreciating your condi¬
tion. But it has now come to a point whfere
I must have funds to take care of camp labor
orders, and I will be obliged if you will send
us trade acceptances to the amount j of
$15,000.00 to be made in amounts of $2,500.00
each. Lumber to cover to be marked jup
with your name.
I would be obliged if these would reach me
by return mail.
The difference between the cost of the lumber in
pile in the yard of the White Marble Lime Com¬
pany as of December 31, 1920, of $70,601.80, and
the market value thereof, which was $50,429.85, was
claimed by the appellant in its income-tax return
for the year 1920 as a deductible loss. The Commissioner disallowed this loss in its entirety and
the deficiency here in question arises in part as a
result of such disallowance. (R. 27.)
:
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The lumber in pile at the yard of the White Marble
Lime Company on December 31, 1920, was shipped
to the appellant and received and accepted by it from
time to time during 1921 and 1922. These ship¬
ments substantiated the estimate of the lumber in
pile on December 31, 1920, set forth in the invoice
of December 23,1920. In August, 1921, the appel¬
lant prevailed upon the White Marble Lime Com¬
pany to adjust the contract price to $16.25 per M
ft. of lumber. All the shipments from lumber in
pile on December 31, 1920, were settled on that
basis. (R .27.)
SUMMARY OF ARGUMENT

The appellant was entitled to include in its mer¬
chandise inventorv for the vear 1920 onlv such
lumber as was actually owned by it. Treasury
Regulations 45, Article 1581.
Title to lumber agreed to be purchased under an
executory contract passes when the parties so in¬
tend. The matter of intent is a question of fact.
Williston on Sales, Vol. I, Sec. 262. The decision
of the Board of Tax Appeals thereon, if supported
by any evidence, is not subject to revision by this
Court. W. K. Henderson Iron Works & Supply
Co. v. Blair, 25 F. (2d) 538.
The purchasing contract involved required delivery of lumber f. o. b. Manistique, Michigan, and,
there being no contrary intent shown therein, the
Board correctly presumed that title was not in.

•
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tended to pass until delivery of the lumber Had
been made as specified in the contract. Uniform
Sales Act, Compiled Laws Michigan, 1915, Art.
11850, Sec. 19, Rule 5; Dow Chemical Co. v. De¬
troit Chemical Works, 208 Mich. 157; Detroit
Southern R. Co. v. Malcomson, 144 Mich. 172; Vogt
v. Schienebeck, 122 Wis. 491; United States v. An¬
drew's, 207 U. S. 124.
!
The fact that the lumber was set aside and
marked in the name of the buyer pursuant to a
trade custom, and that the buyer after viewing the
lumber requested the seller to furnish a blanket
invoice on estimate of the lumber in pile, did hot,
without the assent of the seller, operate as a modifi¬
cation of the contract so as to accept delivery of! the
lumber in piles and to pass title at the time £aid
invoice was sought. Belding-Hall Mfg. Col v.
Mercer & Ferdon Lumber Co., 175 Fed. 335. i
There was never any obligation of the appellant
to pay $35.00 per M for the lumber inventoried, the
price paid therefor in 1921 and 1922 being $16.25
per M. The inclusion of this lumber in the 1920
merchandise inventory was plainly improper and
did not clearly reflect income. Inventories must
“clearly reflect income.” Section 203, Revenue
Act of 1918, supra.
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ARGUMENT

I
The decision of the Board of Tax Appeals complained of
in this appeal was upon an issue of fact, which this
court lacks jurisdiction to review

The errors assigned by this appellant (R. 40)
may be reduced to the basic contention that the
Board of Tax Appeals erred in holding, as did the
Commissioner, that certain lumber purchased by
appellant from the White Marble Lime Company
was not the property of the appellant on Decem¬
ber 30, 1920, and was improperly included by it in
its inventory as of that date.
Unless title to this lumber was in the appellant
at the end of the year 1920, the inclusion of said
lumber in its inventory was improper. Art. 1581,
Treasury Regulations 45, supra. This is conceded
by the appellant. (Brief, pp. 9-10.)
The lumber inventoried was not actually delivered
to the appellant in the year 1920, being at the end
of that year in pile at the yard of the White Marble
Lime Company. The title to the lumber passed
therefore, if at all, by agreement between the
parties that it should pass prior to delivery. The
Board found their intention to be that title should
pass when the lumber was delivered on board cars
at Manistique, Michigan. (R. 35.)
The finding of the Board as to the intent of the
parties was a finding of fact. Williston on Sales,
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Vol. I, Sec. 262; Belding-Hall Mfg. Co. v. Mercer
& Ferdon Lumber Co., 175 Fed. 335, 339. Tljiis
finding was therefore decisive, for it is binding
upon this- Court if supported by any evidence, since
the courts, bv Section 1003 of the Revenue Act of
1926, supra, are limited to reviews of the decisions
of the Board of Tax Appeals on questions of law.
W. K. Henderson Iron Works & Supply Co. v.
Blair, 25 F. (2d) 538.
|
The opinion (R. 28-36) plainly shows that the
Board gave full effect to the evidence before it, and
all that appellant now asks is that this Court i*eweigh the evidence and reach a different conclu¬
sion as to the intent of the parties.
This Court in the Henderson case, supra, ex¬
pressly declined to perform a similar service,
saying:
!
Moreover, a decision of the Board of Tax
Appeals, when based upon testimony taken
at the trial of an issue of fact, should not
be reversed by an appellate court, because
of a difference of opinion as to the mere
weight of the evidence. Revenue Act ! of
1926, Section 1003 (26 TJ. S. C. A. 9 1226);
Avery v. Commissioner of Int. Rev.
(C. C. A.) 22 F. (2d) 6; Royal Packing Co.
v. Commissioner of Int. Rev. (C. C. A.) 22
F. (2d) 536.
|
A similar ruling should be made in this case.
54397—29-3
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II
The board’s finding that title to the lumber inventoried
by appellant did not pass in the year 1920 was supported
by the evidence

The facts in this case do not establish that sus¬
taining evidence was lacking for the finding by the
Board, but the contrary appears. That there wras
at least one fact supporting the Board’s finding is
admitted by the appellant in the summation of the
evidence contained in the conclusion to its brief
(Brief, p. 34), but an analysis of the evidence will
disclose others clearly justifying the Board’s con¬
clusion, and of course it is elementary that even if
the claimed predominance asserted by the appel¬
lant existed, such fact nevertheless would not make
out a case for appellate review.
We come first to the contraet between the parties.
The appellant by letter of February 10, 1920 (R.
23), made the following offer to the White Marble
Lime Company of Manistique, Michigan:
You may enter our order for four mil¬
lion feet of box lumber sawred from 8' bolts
and edged on one edge, price $35.00 per M'
on board cars Manistique, Mich. Each
party to pay % inspection fees; terms 2%
off 15 days for cash or sixty days note from
date of invoice.
If sixty days is taken, invoice is to be set¬
tled promptly by Trade Acceptance. Orders
to be given for shipment when shipping dry
or settle for on estimate and piles marked

t
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up. You are to saw the lumber into 4 5 6
or 8/4 as we may direct.
i

This offer was accepted by the White Marble Lime
Company.
The contract in substance, therefore, provided
that the seller should saw and pile lumber of di¬
mensions ordered by the buyer until said lumber
was dry enough for shipment. Lumber was to I be
delivered by the seller on board cars at Manistique,
Michigan, when shipping orders were given by the
buyer and lumber was to be paid for upon invoice
from the seller. If lumber was sufficiently dry and
not ordered for shipment by the buyer, then Set¬
tlement would be made by the buyer on the estimate
of the lumber in piles on the seller’s premises, and
the lumber so estimated was to be marked as ^old
to the appellant.
The question as to when title to lumber coveted
by this contract would pass is dependent upon the
intent of the parties, and this intent is to be ascer¬
tained primarily from the terms of the contract.
The contract was made in the State of Michigan,
to be performed in said State, and its interpretation
is to be had in the light of the laws of Michigan.
Rules for the construction of sales contracts were
prescribed by the Uniform Sales Act in effect in
that State, Compiled Laws Michigan, 1915, Art.
11832 et seq.
The contract in this case was executory, in that it
was for the purchase of goods not in existence when

i
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the contract was made. It is a general rule that
title to goods so contracted for is regarded as pass¬
ing when the goods are unconditionally appropri¬
ated to the contract. The delivery of such goods
to a common carrier for the account of the con¬
signee is such an appropriation. Rule 4, Section
19, of the Uniform Sales Act, supra, provides:
(1) Where there is a contract to sell un¬
ascertained or future goods by description,
and goods of that description and in a deliv¬
erable state are unconditionally appropriated
to the contract, either by the seller with the
assent of the buyer, or by the buyer with the
assent of the seller, the property in the goods
thereupon passes to the buyer. Such assent
may be expressed or implied, and may be
given either before or after the appropria¬
tion is made.
(2) Where, in pursuance of a contract
to sell, the seller delivers the goods to the
buyer, or to a carrier or other bailee, whether
named by the buyer or not, for the purpose
of transmission to or holding for the buyer,
he is presumed to have unconditionally ap¬
propriated the goods to the contract, except
in the cases provided for in the next rule and
in section twenty. This presumption is ap¬
plicable, although by the terms of the con¬
tract, the buyer is to pay the price before re¬
ceiving delivery of the goods, and the goods
are marked with the words “collect on de¬
livery” or their equivalents.
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In WUliston on Sales, Yol. I, Section 278, page
582, it is stated:
j
Rule 4 (2). Appropriation by delivery
to a carrier.—By far the commonest and
most important illustration of the transfer
of the property in goods by subsequent ap¬
propriation by the seller arises where the
seller, in fulfillment of a contract with or an
offer from the buyer, delivers goods to a car¬
rier for shipment to the buyer. That tjhe
property passes on delivery to the carrier
under these circumstances, was settled in¬
deed before the general rules as to appro¬
priation by the seller had been completely
formulated.
Contracts may require delivery of goods at| a
specified place and, in the absence of evidence in the
contract of a contrary intent, it is presumed that
the parties intended that the title should pass ohlv
when delivery was made, as prescribed in the con¬
i

tract. Rule 5 of Section 19 of the Uniform Sales
Act, supra, states the rule as follows:
!
Rule 5. If the contract to sell requires the
seller to deliver the goods to the buyer, or at
a particular place, or to pay the freight! or
cost of transportation to the buyer, or to a
particular place, the property does not pass
until the goods have been delivered to the
buyer or reached the place agreed upon, i
The contract in this case provided for a purchase
of lumber for $35.00 per M “on board cars, Manisi
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tique, Michigan.” This provision is claimed by
appellant merely to refer to the price to be paid for
the lumber and not to the point of delivery. The
expression was the equivalent of “f. o. b. Manistique, Michigan,” and this term is judicially recog¬
nized as having so settled a meaning as fixing a
point for delivery at which title shall pass from the
vendor to the vendee that it is not open to construc¬
tion. Vogt v. Schienebeck, 122 Wis. 491, 497. See
also Dote Chemical Co. v. Chemical Works, 208
Mich. 157; Detroit Southern E. Co. v. Malcomson,
144 Mich. 172; United States v. Andrews, 207 U. S.
229; Hatch v. Oil Company, 100 U. S. 124.
It is further urged by the appellant that the
provision in the contract for settlement for lumber
on estimate in pile and the marking of the same
as sold shows an intent that title should pass prior
to delivery on board cars. But at most the pro¬
vision relied upon was a conditional one. The duty
to settle as stated would only arise by the failure
or refusal of the buyer to order shipment of lum¬
ber when it reached the dry state necessary to ship¬
ment. This contingent provision would not in it¬
self show that title was to pass as to any lumber be¬
fore actual delivery on board cars. Rule 4 (2),
Uniform Sales Act, supra. The duty to deliver on
board cars as to any lumber settled for on estimate
under this provision did not cease and it seems clear
that the provisions for settlement on estimate were
intended merely as an advance payment to be made
in the contingency described. It is well settled that

i

i
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advance payments do not effect a change of title.
Yockey v. Norn, 101 Mich. 193; Grand Rapids Lum¬
ber Co. v. Inland Township, 136 Mich. 121. The
case of Edward Hines Lumber Co. v. Wells Towhi
ship, 142 Mich. 366, relied upon by appellant, is not
to the contrary, as delivery at the point specified
was made prior to payment, the only question be¬
ing whether shipment should be made upon boats
of the seller. Insurance had been taken by the
buyer and other acts of ownership were exercised
by it
This contract specifically provided for delivery
on board cars at Manistique, Michigan, of all the
lumber ordered, and it is not to be presumed that
title was intended by the parties to pass, by any
mere segregation of the lumber for the purpose |of
shipping. Losses of or damage to goods sustained
while assembled and awaiting shipment under
f. o. b. contracts fall upon the seller as holder of the
title. Schenning v. Devere & Schloegel Lumber
Co., 173 Wis. 20. Nothing appears from the terms
of the contract involved which even implies that the
buyer intended by the provisions “on board cars”
to forego the usual benefits incident to such a
provision.
However, parties may by their acts modify an ex¬
isting contract, and it is urged by appellant that
such modification took place here.
!
The seller entered upon the execution of the con¬
tract and shipped some lumber to the buyer. (R.
24-25.) Other lumber was cut and stacked on the
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seller’s premises to dry, being marked as to kind
and as sold to the buyer. In accordance with the
trade customs (R. 25), lumber was so marked as to
indicate that the lumber was sold and to provide
for inspection when the lumber was finally taken
out. (R. 20.) Appellant concedes that this segre¬
gation, being an ex parte act, would not in itself
constitute an appropriation sufficient to pass title.
(Brief, p. 18.) This lumber was observed by Parr,
manager of the buyer company, on or immediately
before December 31, 1920. Parr on December 30,
1920, acting for the buyer, wrote the seller as fol¬
lows (R. 25) :
We would like to have you mail us a blan¬
ket invoice for the box lumber that we have
on order from you.
Enclosed you will find a Memo of the
charge that we have put through our books.
Understand we are taking a loss of $10.00
per M on this stuff on our inventory and
we wish to have an invoice as a matter of
record.
When the stock comes out it can be in¬
voiced and checked against this Memo in¬
voice and when the stock is all cleaned up
final settlement can be made.
This blanket invoice should be dated not
later than December 31st, 1920.
To this the seller replied on January 5, 1921, as
follows:
As per your request, we are enclosing in¬
voice for lumber.
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When shipments are made, invoices will
be rendered and checked against this blanket
invoice.
The “inspection” by Parr and the request for
the blanket invoice are urged by the appellant as
constituting an agreement by the buyer to accept
title to the lumber as appropriated and stacked
in the yard, so as to bring the case within Rule
4 (1) of the Uniform Sales Act, supra.
Assuming for the moment that it was the pur¬
pose of the appellant to take title to the lumber
in 1920, it nevertheless does not follow that, title
did or could pass. There is nothing in Rule 4 (1)
of the Uniform Sales Act which suggests that title
would pass as of the date of a physical appropria¬
tion, where assent thereto was given by the buy"er
at a later date. On the contrary, it is clear on
general principles as well as by precedent that a
contract once made can only be modified by a fur¬
ther mutual agreement. Such mutuality of agree¬
ment was lacking here in the year 1920, and there¬
fore no modification of the contract took place I in
that year.
This case in this respect is similar to that j of
the Belding-Hall Mfg. Co. v. Mercer & Ferdon
Lumber Co175 Fed. 335. That case arose in the
State of Michigan, where the Belding-Hall Company offered to sell and the Mercer & Ferdon Luinber Company, of Grand Rapids, Michigan, agreed
to buy, the 1907 cut of hemlock lumber of the Beldi

i
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ing-Hall Company at Ely, Michigan, to be cut at '
stated lengths for specified prices, “ terms sixty
days net or 2 per cent cash, ten days from date of
shipment f. o. b. Bogardus, Michigan.” Advance
payments were authorized, and such payments were
made. The Belding-Hall Company cut and had on
hand for shipment to the buyer in August, 1907,
slightly more lumber than had been paid for.
Learning that the Belding-Hall Company was
about to become bankrupt, representatives of the
buyer on October 31, 1907, visited the seller com¬
pany at the point where the lumber was stacked
and had certain conversations with its representa¬
tives, which were claimed to have constituted a
modification of the contract so as to then and there
pass title to the lumber. The seller became bank¬
rupt and the buyer sued to replevin the lumber
from the trustee in bankruptcy. The court said
(p. 338):
It must be conceded that although the
sale included the entire cut of this particu¬
lar sort of lumber for the season of 1907,
and although there had been a payment
made on account of the contract of a sum
largely in excess of the lumber which had
been shipped and nearly equal to the price
of the entire cut up to August 31, 1907, the
title to the lumber cut to fill this order had
not passed prior to August 31st, because the
contract provided for delivery free on board
cars at Bogardus, the railway station nearest
the mill. If before that had been done bank-
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ruptcy had ensued, the title would have
passed to the bankrupt’s trustee, and the
buyers remitted to their rights as creditors
by reason of this advance payment. So if
the lumber had been seized under execution,
j
the execution creditor would have at law the
better claim. So, also, if the lumber had been
destroyed by fire or flood, the loss would have
fallen upon the vendor.
It follows, therefore that, unless there w^s
a change in the contract on August 31st by
reason of the occurrences of that day, the
plaintiff in the writ of replevin should have
failed in his suit, because unable to show title
and right of possession.
!

*****
The question as to whether the title passed
upon August 31st depended upon whether
there was evidence from which the jury
might reasonably find that on that day the
vendor agreed that the buyer might take
possession in the yard and then and there
accept delivery. [Italics ours.]
In the instant case no payments had been made,
and it seems clear that assent by the White Marble
Lime Company to a change in the contract so as to
pass title prior to delivery on board cars or prior| to
actual settlement was essential. This fact was given
effect by the Board in its decision as to the Chesbrough contract (R. 32-34), and it was there held
that the parties had mutually agreed during 1920
to modify the contract. The lack of such mutuality
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of consent during 1920 as to the contract in this
case distinguishes the question here at issue.
If any assent was given by the seller to a passage
of title, it was by the letter of January 5, 1921.
Title did not pass until the minds of the parties met
in agreement that it should pass, and hence on De¬
cember 31, 1920, title to the lumber was still in
the White Marble Lime Company.
It is further submitted that the record plainly
shows that not only did the White Marble Lime
Company never agree in 1920 to pass title to the
lumber in pile on its premises, but that it also ap¬
pears that in seeking the “blanket” invoice, the
appellant was not seeking to acquire title. The let¬
ter requesting the invoice specifically states that
the same was desired “ as a matter of record ” in
connection with bookkeeping entries made by it
for its own purposes. This plainly informed the
seller that the invoice was a mere record desired
for the convenience of the buver. This intent was
further emphasized by the additional statement in
the request of the appellant that “ when the stock
comes out, it can be invoiced and checked against
this Memo invoice and when the stock is all cleaned
up final settlement can be made.” (R. 25.)
That the i seller so construed the request plainly
appears from the letter of January 5, 1921, which
states (R. 26):
As per your request, we are enclosing in¬
voice for lumber.
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When shipments are made invoices will be
rendered and checked against this blanket
invoice. [Italics ours.l
I
;

Conclusive of this is the further communication
from the seller to the buyer under date of February
26, 1921 (R. 26), in which the seller sent to the
buyer an estimate of lumber in pile cut in the
months of July, August, and September, and de¬
manded payment therefor, with the statement
“lumber to cover to be marked up with your name,”
The only meaning which this letter can have was
that the lumber cut in the months specified, whibh
apparently was only part of the lumber inventoried
by the appellant on December 31, 1920, was ship¬
ping dry and properly to be estimated and paid for
in accordance with the terms of the written con¬
tract. This request is utterly inconsistent with any
thought that the seller had agreed to a modification
of the contract so as to pass title in the year 1920
to any lumber stacked on its premises for shipment
under the contract. It also appears that shipments
were not made until 1921 and 1922 and that settle¬
ment was made therefor at a reduced price agreed
upon by the parties in August, 1921. (R. 27.)
The foregoing facts, it is submitted, fully sus¬
tain the finding of the Board that title to none
of the lumber covered by the 4‘blanket invoice”
passed to the appellant in the year 1920.
j
The passing of title was properly the turning
point of the decision below. If, as here shown, the
#

i
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title had not passed to appellant in 1920, no basis
existed for the loss claimed. This is apparently
conceded by appellant, but it may be conducive to a
clear understanding of the tax principles involved
to discuss briefly such principles.
Ill
No liability to pay for any of the inventoried lumber at
$35 per M was ever incurred, and no basis existed for
the loss claimed

A loss taken in arriving at taxable net income un¬
der the revenue laws must have a definite and fixed
basis. A contingent or anticipated loss is not to
be taken into account. Facts upon which the loss
can be definitely based must exist. New York In¬
surance Co. v. Edwards, 271 U. S. 109; Leivellyn v.
Electric Reduction Co., 275 U. S. 243; and United
States v. White Dental Co., 274 U. S. 398. Where,
as here, the existence of a loss depends upon owner¬
ship of property, the taxpayer must own the prop¬
erty and the loss must be actual and present, not
merely contemplated as more or less sure to occur
in the future. Weiss v. Wiener, decided by the
United States Supreme Court, April 22, 1929, as
yet unreported but published in C. C. H. Board
of Tax Appeals and Federal Court service, p. 5583.
Although a taxpayer is entitled to spread his losses
as best he may, in order to reduce his taxes, he must
nevertheless have actually sustained the loss within
the year when the deduction of the loss is claimed.
De Loss v. Commissioner, 28 F. (2d) 803.
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The foregoing principles, which have been ap¬
plied to losses claimed by taxpayers as specific
deductions from gross income in arriving at net
income under the revenue laws, are equally appli¬
cable to losses claimed on inventories, for inven¬
tories are but a method of arriving at net income
in cases in which the production, purchase, or sa^e
of merchandise is an income-producing factor.
Section 203 of the Revenue Act of 1918; Article
1581, Treasury Regulations 45, supra.
I
The inclusion in an inventory of any item in
which the taxpayer has no interest, and the taking
of a loss thereon, is bound to produce a result which
does not clearly reflect income. The instant case
fully illustrates the results which flow from any
departure from the principles established by the
cases cited.
I
Here the taxpayer claimed a loss on inventory
of $10 per M for 2,017,194 feet of lumber, the same
being the difference between the price of $35 per lM
agreed to be paid in an executory purchasing con¬
tract, and $25 per M, the market price of said lum¬
ber on December 31, 1920, the date of the closing
inventory. The taxpayer did not receive the lum¬
ber inventoried in 1920 until the years 1921 and
1922, and unless there was in 1920 a fixed and defi¬
nite obligation to pay therefor at the price speci¬
fied in the purchasing contract there was nothing
to be inventoried.
I
i

i
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The contract to purchase the lumber required de¬
livery of lumber on board cars at Manistique, Mich¬
igan. Delivery was essential to consummate a
sale thereof. Until there was such a sale there
was no obligation to pay $35 per M. No such de¬
livery is shown to have been made. Instead it ap¬
pears that the seller was in default in several re¬
spects, for which adjustments were to be made (R.
24^-25), and that the lumber was on December 31,
1920, in possession of the seller (R. 27).
The appellant on the last day of the year 1920
wrote to the White Marble Lime Company, the
other party to the purchasing contract, and asked
for a “blanket invoice” for the lumber, which the
appellant had on order from the said company.
This letter (R. 25) showed that the appellant was
then “taking a loss of $10.00 per M on this stuff”
on his inventory, and that the invoice, which was
to be post dated to not later than December 31,
1920, was wished by the appellant “as a matter of
record.” A post dated invoice was furnished by
the seller company on January 5,1921, but this did
not change the relations of the parties or the obli¬
gation of the appellant to pay for the lumber, the
understanding being that the settlement would be
made “when the stock comes out.”. (R. 25.) Set¬
tlement was in fact so made in 1921 and 1922, at a
price of $16.25 per M, fixed in August, 1921.
(R. 27.)
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Thus there was no obligation on the part of the
appellant in the year 1920, or, so far as appears,
at any time, to pay $35 per M for the lumber
ordered. The price actually paid was half that
sum. The blanket invoice was not intended to,
and did not, create any obligation to pay for any
_
i
of the lumber covered thereby. This invoice was
merely a matter of record to bolster up a book loss,
unfounded in fact, which book loss was later used
as the basis for reduced income taxes for the year
1920. Book entries, where they fail to reflect ac¬
tual conditions, must be disregarded. The facts,
not the books, control. Doyle v. Mitchell Brothers
Co., 247 U. S. 179.
To allow the appellant to take in the year 1920
the loss here claimed would be to take into cohsideration in arriving at taxable net income fbr
said year losses having no foundation in fact, whiph
were based upon mere fluctuations of the market,
and which never materialized. There would also
be no possibility of correction thereof in later
years, for the loss taken would not later 4 4 wash
out.” The cost of the lumber for inventory pur¬
poses in said years would not be the $35 per M
claimed in the year 1920 inventory, but the $16.25
per M actually paid. To allow the loss claimed
would distort income and it is specifically provided
that inventories must be taken so as to most
“clearly reflect income.” Section 203, Revenue
Act of 1918, supra.

j

i

%

i
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CONCLUSION

The decision of the Board of Tax Appeals was
upon a question of fact, which was supported by
the evidence and should be affirmed by this Court.
It is also consonant with the principle that losses
should be allowed as deductions onlywA#* *c-i
Respectfully submitted.
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